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DEFENDANT/APPELLANT’S REPLY BRIEF

1. Reply to Point One: The City in its response to Defendant’sBriefin Chief

contends that it sought a declaratory judgment for payments not received to which it

was entitled; thus, terminating the Agreement. No language that the City has

produced in priorpleadings specifically requests that the Agreementbe terminated and

as pointed out previously, “This Agreement contains the entire agreement of the

parties.” (RP 14. ¶14). The City and subsequently, the Court by departing from the

terms of the Agreement stepped outside the bounds of authority of a clear and

unambiguous contract. All the cites to justify an “exercise ofdiscretion” by the City

do not change the simple fact that the City entered into a contract with RAD that was

clear and unambiguous and any departure thereto is in itself a breach of the contract

and does not constitute a supplement to which RAD must adhere. In support of

Owen v. Burn Const Co.. 1977-NMSC-029, 90 N.M. 297,563 P.2d 91, the Court of

Appeals in The First Baptist Church ofRoswell v. Yates Petroleum Corp.. 2012-

NMCA-064 ¶23,281 P.3d 1235 (N.M. App.), discusses the public policy principal of

freedom to contract and enforce those contracts unless they are contrary to a rule of

law. “Great damage is done where businesses cannot count on certainty in their legal

relationships and strong reasons must support a court when it interferes in a legal

relationship voluntarily assumed by the parties.” United Wholesale Liquor Co. V.

1



—
17 fl 1f1fl p,jlK 4,°7 A71 77 T’ fl ‘“1” ‘),‘7 1(’Ofl

b’otin-fruineuri nnst netS ucip 1uö ±w o / ? _d n — t

The District Court. in its Conclusions, of Law crred in determining that RAD

had brcac bed thc Agreement and was thus dclinquent in its payments. Further, the

Court erred in dcc] aring that the City was free to calculate a reasonable rate (in their

own judgment) regardless of the terms of the Agreement, on a statewide reasonable

basis as opposed to a system basis as provided in the Agreement.

The substantial evidence rule indeed applies to this matter. The evidence is

clear that the formula for determining rates is valid, but the data used by the City is

flawed a.nd. based on incorrect data, we have a trashfin/t.rasinout situation. Not only

did Dennis Dvsart testiffl that he used the audit report from June 30, 2010 (TR

3:54:55’) not Juite 30, 2.01 i data, but he admitted that he use.d the wrong data because

be had a medical procedure which Threvented” him. from \voriung. (JR 3 :55 :29 1 To

use data that sh.ewed the calculations in order to arrive at an inflated rate increase

ncruers on rraua and in no way sloulcl RAD have been penalized by the City’s slopnv

and/or absent audit procedures (TR3 :5.9:1: 3’). RAT) did not breach th.e Agreemcrit hi

decimn to ax’ manufactured rates. ‘The n rc,ncut 15 in setting torm the

manner in v’ died the calculations tcr rate increases can be made, and in ailcvrinc the

City to depart from the specific language of the Agreement, the trial Court erred and

interfered i.vith a legal relationship. Moteove.r, it wasn’t until the date of trial that the
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C t b ough ne information attemptirg to be in compliance with the hgreement

Lerms further, such figures failed to consider the water loss issue in rate rnak g c en

though the City lost the Motion for Summary Judgment and rehearing thereon. Such

ne information was not used by the City for the rates it requested

I he Ct argue the greement does not specify that the financial statements
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Bio n noted that the proposed rate mjht be teas nable ifvou used the Ct, s igures

but he states at TR2:2627-36 that data doesnt correlate to the same year. I’hat is

why I am not completely comfortable with the rates shown’. And at TR 2:30:37 Mr.

B o vn said I here v as a huge difference n producfon and volume 47% loss” When

asktd if he was comfortable with the fgures based on Olga Morales s report, his
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Repi o Point Two: Contrary the (fly s charge that RAD did lot

preset e Pomt B. at trial, when Dennis Dysart was being questioned by Plaintiff

counsel. Defendant counsel objected at TR 1:41:40 to the document being discussed.

Councel argued that Exhibit .b511, the documenL the City used to compute it5 rate

increase was “a document contrary to the contract” As a matter of tact, the

“aovutierC n-as one that Mr. 1)> san admitted ‘sas a summar he had put together

himse!f because he had nothing to go on. in the ercerpi quoted from TR I 40:52.

Mr 13:- san stated that the numbers used were firm the 12 months period prior to the

oratr ‘tSr. l’ 9ther ‘ ords. as RAD’s Brief in Chief tates on page ‘5: ‘He fumier

a ti a it e 201’ audit repor was not availab e ..n se he had dii cmergenc ‘iact

e i° dh Ji1nothaetheinfonra o rt 1 tit ‘R35o:23. Jlicnatu4ai
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could not commence until 2015 a year that they didn’t submit for an increase in the

case). Further, even the City admitted it had at least a 26% water loss and made no

adjustments for rate purposes for excessive unaccounted for water. RAD’s expert Mr.

Brown used the data provided and came up with a rate of approximately $100 per

1,000 gallons (TR 2:41:41). Even Morales testified that a $100 rate was reasonable

(TR 12:19:12.).

The fact the figures used by the City for a rate increase were misrepresented at

the time the rate increase for 2012, 2013 and 2014 were requested was admitted by

Mr. Dysart .rfo the City at trial, (November 13, 2014) Reg.ardless, Mr. Brown used

the City’s figures and adjusted the water loss rate for a ra.te of approximately $100 per

I ,000 p ailons (TR2:4 1:41). i.he City never made an adjustment. fo.r the extreme water

loss raw which results in the rate demanded by the City being unreasonable as was

Pu und in the ru I mu on the Motion for Summar: Judum ent RP 303004 ‘i, Even

blcwales testified and ar:eed the. standard recovers should be 95% (TR1 I :37’4% rrot

abA or now /4%. and that t apples n this case JR ii :i /:a3).

3. Rep lv to Point Three: Once more, the City aruues that. calculations made

hr Dennis Dvsart and aernosyjee by Carl Brown were correct nut th use

ca.lc ulations were m.ade as demonstrated repeatedly in th.is doeum.ent and

Defendant/Appellant’s Brief in Chiefbased on piecemealed data from the wrong year.



Carl Brown did not agree that the City had used the correct data, he simply agreed that

using their figures, theft math was correct Mr. Brown testified at trial that the 47%

unaccounted for production volume was unreasonable and needed to be adjusted to

10% for rate making, or 5% as testified by Ms. Morales and said he didn’t believe he

had seen a water loss that high (RP 2:30:37-51). PAD’ s Findings were supported and

preserved by the Court Record. The City did not operate and maintain its system

efficiently as proven by the admitted 47% loss. The Court in refusing to recognize

that failure erred when it failed to enforce the terms ofthe Agreement

4. Reply to Point Four: PAD absolutely did preserve its claim ofabuse of

discretion in admitting the opinion testimony of Olga Morales. In

Defendant/Appellant’s Findings 3541, Olga Morales’s testimony is summarized in

regard to a loan capacity rating study. All the figures and factors Olga Morales

testified to were for a rate increase to RAD Water Users. One notes new loans were

acquired for the City’s improvements since they were covered by grants. TR:

12:03:53) Defendant/Appellant’s Brief in Chief deals in detail with qualifications

required to meet a Daubert challenge for an expert. Ms. Morales might have qualified

as an expert if she had been testifying concerning the rate increase to RAD, but that

was not the case. Repeated in her trial testimony Ms. Morales was asked questions

about the validity ofher conclusions related to PAD opposed to the City customers
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and New Mexico counties in general. She testified that she had no knowledge

eoneerningD Water Users specifically (TR 11:34:22). Please note atTR 11:31:47-

11:32:14, RAD’s counsel objected to Ms. Morales’s testimony being uscd in an

analysis of a rate increase for RAD: to paraphrase, counsel argued that Ms. Morales

had not shown that she had done any research related specifically to determine

whether the $181 is viable in itself. At TR 11:34:22. Ms. Morales was asked whou

are not savln.g you completed rates under the RAD Agreement?” 1-Icr response was

Correet’1 in response to ques.tiomng concernmu unaccounted Ar water loss by the

City. she agreed that accordinu to Exhibit 12, Page 18. the City had shown a

$36,49i00 profit. in.. 20 IC) and a $21 3,000MO loss in 2011. Her e..xpiana.tion Dr the

difference was that 2011 was a projection based on the 46% unaceounte.d for water

loss. That loss projection was based on water loss by the City residential meters and

had nothing to do with R&D Water Users. When Ms. Morales was informed that R&D

paid for 100% of the water they used and had no water loss projected or otherwise,

Ms. Morales did not disagree because she said she did not have that infOrm.ation (TR

11:39:55). AtRP 12:08:10, RAI)’s counsel asked Ms. Morales if she understood that

R&D served 10% of the sales: of the City ofTueumeari, Ms. Morales responded at TR

12:08:23 th..at she- did not know that information. Counsel asked if she knew R&D

e L1 eanCtre es,w se 25 ‘es’ TU L3 hE



12: 16:38-12:17:59, Defense counsel asked Ms. Morales that since the city water users

did not have the expense and additional costs of operating a distribution system

wouldn’t a 4% rate increase to RAD be reasonable, she answered at TR 12:18:32 that

she couidn&t answer because she didn’t have enough information. All the testimony

was preserved at trial and reinforced in Defendant/Appellant’ s Findings demonstrating

Ms. Morales ignorance of the whole picture concerning expenses, water loss,

percentage ofuse and l.ogistics for RAD as opposed to a regular residential water user.

Perhrp.s the most telling testimony by Olga Morales is summarized in the

District Court’s Findings of Fact and Conclusions of Law page 6, Nos. 30 and 31.

Th.e Court found that Ms. 1../loraies testified that. the reason ibm the City’s rate increase

was to service the debt ox the money it hoped to borrow from the USD-A. Obviously

toe study had nothing to do with the. Agreement between. the parties

in its Brief in Chief Defenda.nt/Appellant cited v,Velarde, 214 F. 3d 1204

(2000k. 54 Fed. R.. fluid, Serv, 1035. 2000. Schwartz_v.Mon’ison, (not re orted in F.

Sunol 2d(2013). 2013 VOL3uc’s. Slip Comm 20Dm 2015

DL. 5090360, f)pd e otter Co cm 32.8 F.3d 1212(2003), 33 Lnvil, N Rep. 20,1 79,

61 Fed. .R. .Fvid. Serv. 1’04 to outlin.e the requirements a witness must i.neet to survive

D cm e1’rzezfCT’cmkl9cma avgewi Thatee ‘z



Ms. Mo ales might verye1 quaEf’ as an expert m state side v ater use statistics but

she. just as Dennis D sart was spoon fed just enoauh information to make their

opinions dangerous. The trial Court made an off the cuff decision to admit the

testimon ofMs Morales as an expert and in doing so abused its discretion b such

admission On a state”. ide basis Morales supported the -10’o increase ner ear

!egs ec I,, he City as reaconabk. i rR 12:07’.i s Ordinance No. 109 II rdes
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5 Reply to Point Fi’ Defendant’Appellant discussed in Repl to Point
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PAD should be charged more than a 4% increase as ordered for the City, and the Trial

Court erred in departing from the Agreement (contract) in his decision.

6. Reply to Point Six: The City claims it is entitled to pre-judgment interest

as awarded at 15% from the time the claimant’s claim accrues based on §56-8-3(A),

1978, as money due by contract. The amount ofthe rate increase was disputed based

on the fact the City failed to provide audited financial statements to support their

proposed rate increase at the time RAD was notified ofthe rate increase. (One notes

that the alleged audited figures were not produced until the date oftrial. November

13, 2014. The 2010 Agreement provided for an annual rate increase based on the

basic cost amounts from the Seller’s prior year’s audited fmancial statements. (RP

555l0). The requested rate increase was not based on basic costs of the City for

2011 but was based on the financial statements for 2010. Dennis Dysart testified he

used the 2010 audit report not the 2011 report because the 2011 report was not

available and he did not have that information at that time. (TR 3:54:55). He further

testified they are not actual (not audited) figures for 2011 because they came from the

2010 audit (TR 3:56:23) even though the basis given by the City for the increase

identifies the figures from June 30,2011. RAD argued the figures for 2010 were not

correct for the calculation ofthe rate increase in 2012 and were not in compliance with

the terms of the Contract. The City attempted to use incorrect audited financial

12



stalemen calculate a rate i ic ease by using a false date due o a misiepresentation.

The Ccurt n it s Findings of Fact and Conclusions of Lay, paragraphs 15 and 16.

incorrectly stated the City used financial information for the fiscal year2011 when Mr

Dv arttest led he used the financial nfoinatior from 2010 beause he didnotha e

1 (11 financal information at the Cme the rate increase v as e ercised.
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Cou ‘oncluded the a ard vas made in he trial court’s discretion and vould be

revet ci fo: an abuse ofdiscretion and reerse f its decision to award prejudgment

inteiest -s contrary to logic and reason In this case, the tnal court abused its

d s. etion s.. ce Denn s Dysat estified the figures vere from 2010 (TR “:5°: 3)

This Court thou d reviev the tr al court’s discretion for abuse ofdiscretion based on
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