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ISSUES PRESENTED

A. Did the Court err when ft terminated the Agreement between the parties

when such reliefwas not plead.

B. Did the Court err when ft failed to construe and to enforce the terms of

the Agreement as written in allowing the City to compute and use its own financial

statements insteadofthe Agreement’s requirement for an audited financial statement.

This issue was preserved at trial on November 13, 2014.

C. Did the Court err when ft fhiled to construe and to enforce the terms of

the Agreement as written in allowing the City to ignore its obligations to operate and

maintain the City’s system in an efficient manner by allowing water production to

have an unaccounted loss of47%. This issue was preserved at trial on November13,

2014.

D. Did the Court err when ft allowed the City to use financial data for the

year 2010 in calculation ofthe 2012 rate increase instead ofthe 2011 year financial

data. This issue was preserved at trial on November 13, 2014.

E. Did the Court err in allowing the “expert” testimony of Olga Martinez

based on 2009 financial data provided by the City for new rate structures to be

implemented in 2012. This issue was preserved at trial on November 13, 2014.
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F. Did the Court err when it ignored the City’s legislative 4% annual

increase in rates as a just and reasonable rate increase for RAD. This issue was

preserved at trial on November 13, 2014.

G. Did the Court abuse its discretion when it ordered prejudgment interest

at the rate of 15% with no findings of bad faith or delay by RAD. This issue was

preserved at trial on November 13, 2014.
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SUMMARY OF PROCEEDINGS

References to the record in this proceeding shall be abbreviated as Record

Proper (RP) and tape ofthe trial (CD 0:00).

This is an appeal of the Final Judgment entered by the Honorable Gerald E.

Baca, District Judge by assignment, in the Tenth Judicial District Court of Quay

County, New Mexico on Febniary 5,2015.

This cause of action arose by the City of Tucumcari’s ffling a declaratory

judgment action respecting increases in water rates levied by the City ofTucumcari,

a municipal corporation located in Quay County, New Mexico (hereinafter “City”),

to RAD Water Users Cooperative established pursuant to N.M.S.A. 1978 §53-8-1, ci

seq. (hereinafter “RAD”). RAD protested the increases due to the City failing to

follow the written agreement. RAD operates a rural water distribution and billing

system in Quay County, New Mexico consisting of approximately 200 cooperative

members and purchases water from the City. In 1987 a dispute over water rates

between the City and several rural water cooperatives, including RAD, was resolved

by a Decision in Quay County Consolidated District Court Case No. D- 101 0-CV-86-

00109 setting forth the criteria for the City to determine rate increases for the water

cooperatives. (RP 58) On January 1,2010, the City and R&D entered into aten-year

Agreement for Sale and Purchase of Water (hereinafter “Agreement”) which
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established a specific criteria for the City to determine rate increases, if any, for the

purchase of water by RAD. (RP 62) The Agreement specifically provided “This

Agreement contains the entire agreement of the parties”. (RP 65, ¶14) The

Agreement provides the criteria for the cost ofproducing water, as follows:

Beginning July 1, 2012, the cost ofproducing water shall be calculated
based on the costs for the following:

Administration ofwater department (10%)
Producing water
Distributing water
Laboratory costs directly attributable to the water department
Warehousing parts for the water department
Depreciation attributable to water department only
Interest on bonds directly benefitting water department.

No cost attributable to the sewer department is, nor shall be in the fliture,
including in the calculation of the water rates.

No cost of capital improvements to the water system, is nor shall be
in the future, included in the calculation of the water rate.

The basic cost amounts to be used shall be those found in the Seller’s
audited financial statements.

Purchaser or their agents may examine Seller’s relevant records upon
reasonable notice to the Seller. (RP 63-64, ¶6)

The cost ofproducing water shall be recomputed by the Seller yearly no
earlier than sixty (60) days prior to June 3O of each year using the
formula to be given sixty (60) days before such modification shall go
into effect. (RP 64, ¶8)
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The Agreement specifically provided for a fee of $200 per 1,000 gallons of

water delivered from June 1, 2010 through June 30, 201 1 and $2.19 per 1,000 gallons

of water deli\ered from June 1,2011 through June 30, 2012. (RP 63. ¶6).

On June 25, 2012 the City gave written notice to RAD of a water rate increase

from $2.19 to $181 per 1,000 gallons beginning July 1,2012. (RP 67). The City later

stipulated the rate increase would not be effectix e until September 2012. (RP 763.

Attached to the Citys June 25, 2012 letter was a Finance Department Re’enue and

Expenditures Statement dated May 31. 2012. (RP 681. RAD disputed the figures

presented in the Cirt Finance Departmcnks statement on the basis the fipures xt etc

not from the CityT 201 laudited financial statement and refused to pay the increase

(the 2010 figures were used but had been marked as the 2011 figures), however, D

cofilinued to pox m the rate of SI 9 per I 000 gallons. (RP 351’. The Adreemelo.

does not proide for interest on delinquent par’ments.

The Rural Community Assistance Corporation, funded bx the United States

Department of Agriculture Rural Dcx elopmens. prenared for tire Cit of I ueunorar

c ‘\ ater Utility Financial Plan & Rate Anal sis dated June 1 2011 UrereatJer

“Analysis”). using the figures obtained from the City for the year 2009 (hereinafter

rue AnaUsis” . RP 25;. The Anah s’s does not consider the Fmhatirms imposed ox

the Agreement, mit computed rates irasu on substantial ncieases in cost ni capital



improvements which the Agreement prohibits. The Analysis Findings &

Recommendations states the national recommended recovery rate average has been

established between 88% and 95% in order to operate a sustainable enterprise.

During the year 2009, the City had a recovery rate of 53%, which does not promote

conservation and is not a long term sustainable rate structure. (RP 42). The Analysis

recommendation to the City was to identify meters 12-15 years old to be replaced

with newer more efficient technology such as Smart Meters, convert to a fully

automated system and made reference to non-operating master meters, and the

responsibility to know what is pumped vs. what is delivered in order to have a good

handle of its finances. (RP 43). Further, the City should consider valving-off

sections of town where it is not feasible to have service available. (RP 45). The

Analysis proposed a rate increase of 13% to 17%. CRP 41).

On December 29,201 1 the City adopted Ordinance 1099 which sets an annual

rate increase offour percent (4%) to all residential and commercial customers inside

and outside customers. (CD 9:58). The City by the adoption ofOrdinance 1099 has

legislatively set the reasonable and just increase for water rates at four percent (4%).

On March 19, 2013 the City filed an amended Complaint for Declaratory

Judgment and for Breach of Contract against RAD seeking to declare the City had

correctly calculated the water rate increase pursuant to the Agreement; actual
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damages sustained as a result ofRAD’s failure to pay for water consumed at the rate

of$2.81 per 1,000 gallons; to vacate the decision entered in Quay County Cause No.

D-1010-86-00109 which does not allow the costs for water loss due to outdated

meters and no longer consistent with the financial realities that exist at the current

time; and to establish new rate structures for the calendar year 2013 and thereafter

consistent with the Analysis. (RP 19-24). The City of Tucumcari has mailed to

RAD notices ofrate increases for the years 2013 and 2014. The Amended Complaint

did not request prejudgment interest.

The trial was held on November 13, 2015. Over the objections of RAD’s

counsel, Olga Martinez was admitted as an expert on determining water rates

throughout the State of New Mexico. Olga Martinez testified she prepared the

Analysis for the City of Tucumcari (CD 11:11:50). The City had approached the

USDA for funding in 2010 and the USDA requested and funded the Analysis. The

request for funding from the USDA was for infrastructure improvements (CD

11:12:42). The Analysis was based on historical unaudited data for the three years

provided by the City showing the City was not recovering enough money and there

was no reserve in case ofan emergency (CD 11:17:44). The water losses are caused

by the old infrastructure and old water meters (CD 11:21:09). It is Olga Martinez’

understanding the City has replaced the old meters which will help with the water loss
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(CD 11:22:26). Debt reserve is mandatory for a new loan for infrastructure

improvements with the USDA. Such reserve and improvements were included in her

proposed rates. Further, she did not consider contract obligations such as the

Agreement. (CD 12:02:56). The City did not pursue the loan (CD 12:03:06).

Dennis Dysart, Finance Director of the City, testified he prepared the

calculations for the City in requesting the water rate increase for RAD. Using the

June calculations he came up with a figure of $2.81 for RAD and after he reviewed

his numbers prior to trial and he changed the numbers to ante of$3.43 (CD 1:44:14;

RP 160). Even the City admits its computations are all over the board. Such position

was not advanced until years later. Since the City had already billed RAD the $2.81

the City decided to keep that increase and use the $2.81 rate for that year.

(CD1:44:30). Dennis Dysart picked up the individual totals from the different

departments, removed the administrative charges and transfers that did not relate to

RAD (CD 1:45:43). Upon cross-examination of the calculations for the 2012 rate

increase, Dennis Dysart testified he was required to use the last audit report which

was June 30, 2010 (CD 3:54:55) not June 30, 2011. He further testified the 2011

audit report was not available because he had an emergency heart procedure and he

did not have the information at that time (CD 3:55:29). They are not actual figures

for 2011 because they came from the 2010 audit (CD 3:56:23) even though the basis
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given by the City for the increase identifies the figures are from June 30, 2011. At

the time oftrial, Dennis Dysart was waiting for the completed 2014 audit report (CD

3:58:03). Once again the City has admitted error. The City did not reveal the error

in misidentifying the year error until trial. With such errors RAD should not be

charged interest prior to notice. Agreement to determine adjusting the rate were

never available, not even at trial, much less audit reports for 2012 and 2014 were not

available. The Agreement required the timely audit reports.

Following the trial, on December 10, 2014 RAD filed Requested Findings of

Fact and Conclusions of Law (RP 511) and on January 5, 2015 die City filed its

Requested Findings ofFact and Conclusions ofLaw. (RP 523). The Court entered

its Decision Letter on December 12, 2014. (RP 519). On February 5,2015 the Court

entered its Findings ofFact and Conclusions ofLaw and Order. (RP 538). The Court

concluded that RAD had breached the Agreement and was delinquent in its payments

to the City since August 25,2012; the City’s established rates for the calendar years

2012,2013 and 2014 are reasonable under all the circumstances, and R.AD owes the

City for the unpaid increases in outstanding water charges from August25, 2012 until

the present, plus pit- and post-judgment interest thereon; and in light of the

stipulation by RAD that the contract between the parties, and not the terms of the

Stipulated Judgment controls, the City is free to calculate a reasonable water rate for

9



RAD for future use, and is not restricted to the formula specified in Quay Cause CV-

86-000109, nor the Agreement. (RP 547-548). The Order granted the City judgment

against BAD for all past due charges from August 25, 2012, until the present with

pre-Judgment interest at the rate of 15% and with post-Judgment interest at the rate

of 8-3/4% until paid in full. (RP 547-548). The Court’s Conclusion that the City is

free to calculate a reasonable water rate for BAD for future use terminates the

Agreement between the parties which did set forth the criteria for calculating the

water rate increases.

10



ARGUMENT

A. Did the Court err when it terminated the Agreement
between the parties when such relief was not plead.

The City and RAD entered into a ten (10) year Agreement for sale and

purchase ofwater on January 10,2010, the terms ofwhich set the criteria for the City

to increase the water rate for RAD. (RP 62). The City, pursuant to the Declaratory

Judgment Act, §44-6-1, ct seq., requested the district court to construe and declare its

right to increase the water rates for RAD. (RP 21, ¶11). Neither of the parties

requested the court to terminate the Agreement. The district court made findings

regarding the Agreement and the terms for the water rate increase beginning July 1,

2012. (RP554-555, ¶ 8,9, 10, and 11). However, the district court’s Conclusions

ofLaw stated “In light of the stipulation by defendant that the contract between the

parties, and not the tenns of the Stipulated Judgment controls, plaintiff will be

allowed to calculate a reasonable water rate for defendant for future use, and is not

restricted to the prior formula specified in Quay Cause CV-86-0001 09.” (RP 562 ¶4).

The Agreement contained the same criteria as the Stipulated Judgment for increasing

the water rates. (RP 63, ¶6). The Agreement further stated “This Agreement contains

the entire agreement ofthe parties.” (RP 14, ¶14). The district court disregarded the
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Agreement, failed to interpret the terms of the Agreement, and failed; to enforce the

terms of the Agreement.

In Owen v. Burn Consr. Co., 1977NMS&029, 90 N.M. 297, 563 PAd 91, the

Court stated that it is well settled in New Mexico that where the language of a

contract is clear and unambiguous, the intent of the parties must be ascertained from

the language and terms of the agreement. Further. “It is not the province of the court

to amend or alter the contract by construction and the court must interpret and

enforce the contract which thc parties made for themselvcs”,

1nCGjdusinor.prtEyderTruckRenigLinc., I98NNMSCAI7, 106 N.M.

577. 746 R2d 1109, the Cour affirmed the district court stating:

When discerning the purpose. meaning. and iment of the partieN to a
contract, the court’s duty is confined to interpreting the contract that
the parties made for themselves, and absent any ambiguity, the
court may not alter or fabricate a new agreement for the parties.
(Citations omitted). (Emphasis added).

in Yanke..e Atomic Eiec. Co. n New Mexico and Aricona Land Co.. 632 F.2d

$f. 5 (10th Ci.r. 1980), the Court reversed the lower court and stated:

ndc tew la v ts cam :ancge e tc’ art a a
for the benefit of one pair and to the detriment of another oartv. Every
contract must be interpreted accordinu to its own terms. and con struen
to e.ffdctuate •the manifest intent of the parties. Th.e courts of New
Mexico have consistently considered and construed contracts as a
whole, and considered contractual provision which is clear and
unambiguous as conclusive. (Citations omitted).



This court ru!ed the City sas free to calculate areasonable water rate for RAD

for futu” se and is not restncted to the itor formula specified in the I greement.

The Court failed to interpret and enforce the Agreement between the parties. The

Agreement proiddes the criteria for determining water rate increases (take1ifrom the

Decision in the Qua’ Count) Cause). (RP 63. ¶61. The parties did agree the Decision

q he Q c Cs n Cause as not c’ nt IL ‘g bt... hLjeeiietit s ii’ olling
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v Ii ti TeA% c sp fay th trcr
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raics by r.ziected



RAD objected to the operating costs for unaccounted for loss of47% ofwater

produced. The industiy standard is not to exceed 10%. Thus, the figures used to

justify a rate increase are derived by the use of unrecoverable cost figures. RAt)

suggested the 47% less 10% or 35% ofthe water costs be reduced as unreasonable.

RAD objected to the failure to compute water by an unaudited statement. The

City only gives an excuse, and plows forward to 2013 and 2014 with the unaudited

figures and the unjustified increase for 2012. Even at time of trial the City did not

have audited figures for 2014. Such violation of the Agreement cannot be ignored.

The Agreement clearly sets the criteria for determining the rate increases which

should have been enforced by the court in this case and for the remaining terms ofthe

Agreement. The ruling by the court for the City to be free to determine the rate

increases had absolutely nothing to do with interpreting or enforcing the terms ofthe

Agreement.

B. Did the Court err when it failed to construe and to
enforce the terms of the Agreement as written in
allowing the City to compute and use its own financial
statements instead of the Agreement’s requirement for
an audited financial statement. This issue was
preserved at trial on November 13, 2014.

Montova v. Villa Linda MalL Ltd. 1 990-NMSC-053, 110 N.M. 128,793 P.2d

258, the Court. in ruling on the terms of a lease agreement, stated:
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It is black letter law that, absent an ambiguity, a court is bound to
interpret and enforce a contract’s clear language and cannot create a new
agreement for the parties. See CCHousing Corp. v. Ryder TruckRental,
Inc., 106 N.M. 577, 746 P.2d 1109(1987).

Every word orphrase mustbe given meaning and significance according
to its importance in the context of the whole contract. (Citations
omitted.

In this case the Agreement provides the criteria for calculating the cost of

producing water as set forth in paragraph 6 of the Agreement and set forth above.

(RP 63).

The district court’s Requested Findings of Fact and Conclusions of Law,

paragraphs 15 and 16, stated the City calculated the increase in water rates pursuant

to the terms ofthe Agreement using the financial information for fiscal year 2011 as

the fiscal year 2012 had not come to an end. (RP 556). However, Dennis Dysart, the

City’s Finance Director, testified that he was required to use the last audit report

which was June 30, 2010. (CD 3:54:5 5). He further testified the 2011 audit report

was not available because he had an emergency heart procedure and he did not have

the infonnation at that time. (CD 3:55:29). The figures used are not actual figures for

2011 because they came from the 2010 audit. (CD 3:56:23). Dennis Dysart further

testified that he picked up the individual totals from the different departments.
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removed the administrative charges and transfers that did not relate to RAE). (CD

1:45:43). The City did not use audited financial records to calculate the water rate

increase as provided in paragraph 6 ofthe Agreement. (RP 63). The City alleges the

New Mexico State Auditor audits the City’s records, however, the City has produced

no evidence the figures used in their calculation for the water rate increase was from

State audited figures.

15 U.S.C.A. §7201 DEFINITIONS defines the term “audit” as being an

examination of financial statements by an independent public accounting firm in

accordance with accepted auditing standards. A public entity cannot provide

fmancial information on an internal audit by its own employee with figures he

“picked up from the different departments” which might be incorrect to determine an

increase in water rates.

Here the district court failedto recognize the term baudij financial statement”

as having any meaning in interpretation ofthe Agreement. As stated in Montova, the

court is bound to interpret and enforce a contract’s clear language and cannot create

a new agreement for the parties.
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C. Did the Court err when it failed to construe and to
enforce the terms of the Agreement as written in
allowing the City to ignore its obligations to operate
and maintain the City’s system in an efficient manner
by allowing water production to have an unaccounted
loss of 47%. This issue was preserved at trial on
November 13, 2014.

The Analysis prepared by Olga Martinez at the request of the USDA for the

City ofTucumcari found the City had a recovery rate of53% on water pumped versus

water sold for the year 2009. That is a water loss of 47% while the national

recommended recovery rate avenge has been established between 88% and 95% to

operate as a sustainable enterprise. (RP 87). Ms. Martinez made recommendations

for reducing the water loss including replacing water meters over 12 to 15 years of

age which the City did in 2011. She further stated that a supervisor for the City made

reference to the non-operating master meters. (RP 88). Further recommendation was

for the City to consider valving-off sections of the town where it is not feasible to

have service available. (RP 90).

The Agreement between the City and RAD provides:

9. Seller shall, at all times, operate and maintain its system in an
efficient manner and shall take such action as may be necessary to
furnish Purchaser with quantities ofwater specified herein. Temporary
or partial failures to deliver water shall be remediated with all possible
dispatch. (RP 64).
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The City is obligated under the terms ofthe Agreement to operate and maintain

its systGm in an efficient manner however operating the system 4kb a recovery rate

of 53% v hen thc national recommended average established s 88% to 95% cannot

be accepted as an efficient manner. In order for the City to even have the minimum

recovery rate of 88°’. the City must identify and repair or correct the causes oftheir

hater ln& Watt s s ca he. ased b re ers ,rh1i .re n ‘e,, & erhig bhe .arr

flow of ‘ater, leaking valvv. and pipelincs. and the non-ope a mg master metei.

Indh iduals are charged fin watei from their mete’ and if’ tle individual does riot

maintaia the mater ieak th”r residencc. the’ ac :haiged ‘with the water k1s-.

1kv nth - e heCty ‘atriptrne oas th o ts vater s o s

custom is through a ‘ater r c incieas nstead 0i maintain.r& theit 5) sitm with a

r,commcnded mirimurn reco - er rate

Ihe capita ‘mprovci ins are so ificaIl iudd rate ma.. - iit if

i 1 s C c rat ‘t d ‘i1.. Ti e

‘he djstric1vurt tail2a c enfnrct paragraph° c-fthe g’ eemeil ‘eqt.irin the

Cii’ o operate and ujaijusir’ 2r si stern Sec •Ib.n:rsi-a.

Di 1 Con r wh alloy d he C’ ; ust
fina ia data f he cai .01 r cskulati r of th
2012 ate in i-case instead of thc 011 year fi is icia
data. rbis issuewas prest ‘veI ittna. on Nover er 13.
2014.

t



The district court’s flndmg that the City calculated he vatel lata mcreasc. foi

the fiscal year 2012 using the financial information for fiscal year 2011 was a

misstatement of the facts and in total disregard of the terms of the Agreement

requiring the us of the prior years figures. Dennis 1)> sail, the City s Finar.ce

Director. testified that he used the 2010 financial information for the fiscal ear 2012

2 eL. rn r g tte tate ...a rrnePzirig 3’ 1)’ a .J 12. all ..or.trn3 c. he 4g fl.T 3

The failure of the City to have audited records for 2011 and 2014 is its fault, mt

R D. (CD 1:56 ..3). TheAgreinernpioidesthe cost of i ducirgwa ‘hallb”

tec mputed by the Sellei ; eat y no earlier than sixty (60) days prio- to Jise 30” of

eath eat ‘sig the formula to be & ‘welt kty *0) days before cuch rnod ficatioc’ shall

-o fTc {P 41 In ky’ (10 ca endingfi,”s. v d ‘rge

for fle atei depanmerit. (RP 514; The Ck,, s 2011 year-ei’ding figures show L

Pr i it. F’ot dep rtmen tRPS14). Busing he20 Ofiuur in ulatn&

tht 2012 ...te in ease. ..ie C is tak1ig adaniagt ala sss ii. 1 va.c.
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nate increase and represent it vas for the year 2011 xkas tantamount o fraud. Also,

at trial date the C’tv admits that the figures it used xere incorrect, At most the C’tv

was not entitled to a change in rate until after the trial.

Without further reductions as required hr the Agreement, the City made a

judicial admission in the figures prot ided for the use of Olga Morales. The Anali sis

off Igrb’ - ‘ale basedonthetig treprnvicedb tL Aty repv.stheCi yhadane

prof t I-i m the operating revenue for the periods June 30. 2008 f$63,33° 00, June
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ofone party and to the detriment ofanother. Yankee Atomic Elec. Co. v. New Mexico

andAria. 632 F.2d 855 (lOth Cir. 1980).

In this case, the court abused it discretion by allowing the City to use the 2010

financial data to calculate a water rate increase for the year 2012 in total disregard of

the terms of the Agreement of the parties. In Gardner-Zemke Ca v. State. 1990-

NMSC-034, 109 N.M. 729, 790 P.2d 1010, the Court stated:

In interpreting a contract, it “must be considered and construed as a
whole, with meaning and significance given to each part in its proper
context with all other parts, so as to ascertain the intention of the
parties”. Schzdtz&LindsavConstr. Co. v. State. 1972-NMSC-0l3, 83
N.M. 534, 535, 494 P.2d 612,613 (1972).

E. Did the Court err in allowing the “expert” testimony of
Olga Martinez based on 2009 financial data provided
by the City for new rate structures to be implemented
in 2012. This issue was preserved at trial on November
13,2014.

In US. v. Velarde. 214 F.3d 1204 (2000), 54 Fed. R. Evid. Serv. 1035, 2000

CJ C.A.R. 3092, the court stated:

Rule 702 “imposes a special gatekeeping obligation on the trial judge to
ensure that an opinion offered by an expert is reliable.” Char!ev, 198
F.3d at 1266. As the Supreme Court made clear in Kumho, “where
[expert] testimony’s factual basis, data, principles, methods, or their
application are called sufficiently into question...the trial judge must
determine whether the testimony has ‘a reliable basis in the knowledge
and experience of [the relevant] discipline.”’
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While we recognize that the trial court is accorded great latitude in
determining how to make Daithert reliability findings before admitting
expert testimony, Kumho and Daubert make it clear that the court
must, on the record, make some kind of reliability determination.
“[Tjtriafcourt discretion in choosing the manner of testing expert
reliability is not discretion to abandon the gatekeepinn function”
.Kumho, 526 US. at 158i59, 119 SCt. 1167 (Scalia, L. concurrinaj.
(Emphasis added.

In Schwarts v. Morrison, (not reported in F. Supp2d (2013), 2013 WL

3216138, oi., a motion to strike the Court stated:

Under Rule 1 04(a), the proponent has the burden of establishing that
admssibiItv requirements are met by a preponderance ol the evidence.

es di c cuis aeco,dun1e?t ttide Geein flfüv

to make Daubert reliability findings,ahe court must, on the record,
make some kind of reliabilit.y deterrnination” U S. v. Velarde, supra,
214 F3d at 1204, 1.209.

in Fancher v. Bqi riento,s, Slip Copy (2.01 5), 2015. WL 5090360 the Court’s

Memorandum Opinion and Order discusses the lena! standard of Eederai Rule of

Federal Rule of Evidence 702 governs the admissibility of expert
testimony. it provides:

4 witness who is qualified as an expert b knowledge. skill, experience.
training, or education may testify in the form of an opinion or otherwise

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;



(b) the testi nor s babed upon suffic em. facts c data;

The Daubert Court emphasized that the district court’s focus must be
solely on the expert’s principles and methodology, not the expert’s
conclusions Daubert, 509 U.s at 595.

11w d’ss’c ..a’ t hcwe’e., ha... c. clis r.,.,,.n ..s to ..ethe. t rn..,,
may not pe ‘form the gate-keeping function. Unitec. States v. Tm .ier,
285 F.3d 9i9, 913 (10th Cit 2002i.

frflxlge ..QgieyCcnp,32813d12 (2003 33 tI.t {ep ‘0179
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F. Did the Court err when it ignored the City’s legislative
4% annual increase in rates as a just and reasonable
rate increase for RAD. This issue was preserved at trial
on November 13,2014.

On December29,2011 the City adopted Ordinance 1099 whichprovided water

rates for residential and commercial customers within the City’s limits and waterrates

for domestic and commercial customers outside the City’s limits at 4% per year. (RP

557, fi 22, 23 & 24). The City has argued the legislature has conferred upon

municipalities to sell its municipal waters by contract upon conditions acceptable to

the municipality. N.M.S.A. §3-27-8, 1978. (RP 152). Although not applicable to

customers for resale, the City in adopting Ordinance 1099 set the increase at 4% as

just and reasonable for its customers. PAD purchases water from the City and

operates its own water system for only residential customers who reside outside the

City limits. If the City has determined a 4% increase is just and reasonable for its

customers, then 4% is also just and reasonable for RAD. RAD is not an industrial

customer who uses the water for production of a product for profit. In summation,

counsel for RAE) argued for the 4% increase as just and reasonable. In response to

the district court’s inquiry of the 4% increase, Counsel for the City stated the City

could live with a rate of $2.81 for the next couple of years and then receive a 6%

increase moving forward. (CR 4:23:51).
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G. Did the Court abuse its discretion when it ordered
prejudgment interest at the rate of 15% with no
findings of bad faith or delay by BAD. This issue was
preserved at trial on November 13,2014.

Section 56-8-4 N.M.S.A., 1978 Judgments and decrees; basis of computing

interest, states:

A. the judgment shall be allowed on judgments and
decrees for the payment of money from entry and shall
be calculated at the rate ofeight and three-fourths percent
per year, unless:

(2) the judgment is based on tortious
conduct, bad faith or intentional or willfUl
acts, in which case interest shall be computed
at the rate of fifteen percent.

B. Unless the judgment is based on unpaid child support,
the court in its discretion may allow interest ofup to ten
percent from the date the complaint is served upon the
defendant after considering, among other things:

(1) if the plaintiff was the cause of
unreasonable delay in the adjudication ofthe
plaintiffs claims, and

(2) if the defendant had previously made a
reasonable and timely offer of settlement to
the plaintiff.

The district court’s Conclusions of Law stated:
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3. The plaintiffs rates for the calendar years 2012, 2013.
and 2014, are reasonable under all the circumstances, and
the Defendant owes plaintiff for all outstanding water
charges from August 25, 2012 until the present, plus pre
and post4udgment interest thereon. (RP 562, ¶3).

The district court’s Order stated:

A. Judgment shall be entered in favor of plaintiff and
against defendant fhr all past due charges from August 23,
2012, until the present with pre4udgment interest at the
statutory rate of 15% and with postrJudgment interest at
the rate of $3/4% until paid in full, (RP562, ¶A).

in this case the district court made no findings that RAD acted in bad faith,

tortious conduct, or delay in tins action. The City’s Amended Complaint was filed

on March 19,2013. (RP 19).

In Mariinegyj3pLoague Gamthc Inc., 201 1-NMCA-403, 150 N.M. 629. 264

P.3d 725, the Court ruled Workers’ Compensation Judge did not abuse its discretion

when it denied the plaintiffs request for prel udgment interest when plaintiff, did not

argue that defendant caused any unreasonable delay in the proceedings or that

defendant made an un.reasonahle settlement otter prior to trial.

in Bent cJLN V. Gcttevar Crurr. L.LC. 201 3NMCA097 3 11 P.3 ci 822. th:c Court

ruled the d..i strict court did not abuse its discretion in not awarding prejudgment

interest stating the “district court does not abuse its discretion if its reasons are

- c’cc a c m cart a1 o eaze P e cgnier tewz e -cc a



statute arid is designed to facilitate settlement and prevent delay. The Court further

stated the ‘two factors listed in Section 56-84(B) are not exclusive; the [district]

court should take into account all relevant equitable considerations that further the

goals of Section 56-8-4(B” 1995-NMSC-036, 120

N.M. 133. 150, 899 P2d 576, 593 (1995). In the present case the City did not plead

fir prc-judgment interest, did not unduly delay the case and the district court

made no findings that RAD acted in bad faith, tortious conduct, or delay in this

actjon.

The district court abused its discretion by granting post-judgment interest from

August 25,2012 when the district court’s Order was entered on February 5,2015 (RP

553) a.nd the City’s Am.cnded Complaint was filed on Marc.h 19,2013... (RP 19), The.

district court fhrthcr abused its discretion 111 ranting prejudgment interest WIth 110

finding that RAD had acted in had. thith, tortious conduct or delay in. this ac.tion. at

the rate of fifteen percent when the: statutory rate is “up to ten.. percent”.

Further, the trial c oust erred in awardinu nrc—i udumcnt interest when the

settlement offer x.’as first made on date of trial. With the Cit’s t:aiilnu to nrovidc the

audited financial reports commencing July 1, 2011 and i.1.cvcr providing any audited

financial reports comn. encing July 1, 2013, how was anyone in a position to sc.ttlc.
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timely and to pay the increase rate ordered by the trial iudge wjtfl in a few days after

the judgment was entered to stop the interest.

CONCLUSION

The rulings of the district court are an abuse of discretion in failing to construe

and enforce the terms of the January 10, 0iO Agreement between the parties:

terminating the Agreement between the parties; granting the City the right to calculate

rate increases as it determines; admitting the testimony ofOlga Martinez as an expert

when the data she was provided by the City was for 2009 and this rate increase

dispute was for 2012; and, allowing the City to use unaudited financial statements for

the year 2010 in its calculations of rate increases for the year 2012. The district

court’s order fbr pr&judgnsent interest was based with no flitding of ha.d faith.()r delay

by RAD and was not in compliance with çt56-8-4 1978 which allows pre

judgment interest fror.t the date of filing of the complaint, not August 25, 2012 when

the increased antounts were not paid. Additionally, the district court’s order for posrt

iudgment interest, from August 25. 2012 is not in contpliancc with 56A4 N.M5 A,

1978 which rovides postudgment interest from the entrx of the order or’udemcm’.

The C.Jty agreed i.t would accept $2.81 per 1,000 gallons for several yca.rs and

then contmence increases at 6°/b per year. By stating it would accept. this increase in

aw Ic zcrccrs 1L easea usam c cca8e T’rc5 a



ruled the City was free to calculate a reasonable It ater rate for future use and was not

restricted to the p ior formula when the City had stated what the; v ould accep as Just

and reasonable.

VI. PROCEEDINGS
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