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Regulations

Cit3 ofAlbuquerque Personnel Rules & Regulations. Section 311.3 2
City of Albuquerque Personnel Rules & Regulations 8. 9. 12. 13, 17. 187
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The Court of Appeals should affirm the preiiminar\ and permanentinjunction entered by the District Court. Although the Hazardous Duty Officers’Frnplo erEmployee Relations Act’s preemption of the Cit ‘s Charter andRegulations provides sufficient grounds for affirmation, for the sake of conforrnitwith the City’s presentation in its brief, Appellee will begin with discussion of theCity’ s Constitutional violations.

I. THE CITY’s PROHIBITIONS AGAPcST EMPLoYEEs SEEKiNG OR HOLD[NU
ELECTI\ B OFFIcE OF TI-IF STATE OR ANY OF ITS P0LITTCAL StBDrvIsIoNs ARE
UNcoNs I I FUTIONAL

Standard of Review

Injunctive relief is within the sound discretion of the trial court 4raonBrown, 2003-NMCAl26. 9, 1 3T NM. 459, 7g P3d 913 In review of an abuseof discretion, the review of the applIcation of Ian to faes is de novo Yew tIexiccRi17tio Choose2V4RAL” Jo’ns. ii. 17 N M. 654 656, Cfu P 2d 450 4(4’ t
H

‘1

- r
4-

3

S

I

,. ‘C c’h inr st:es j’ Article \ Sectionn rIo r A : eidiu an cIA a ol th Stie“e ‘lc’ o ‘a’’ Ait pi3!
‘1 (

‘



Regulations state at Section 311 3. “No employee shall Be a candidate for or
hold an elective office of the State ofNei; Mexico or any of its political
subdivisions.” These two attempts by the city to restrict the political activity of
City employees violate the First Amendment ofthe United States Constitution.

The right to candidacy is far from a “well-settled” area of lais. The SupremeCourt decisions ghing rise to the City’s beliefthat no right to candidacy exists
actually show an inability to come to consensus regarding candidacy as a First
Amendment right Clemenzs v. Fashing. 457 U.S. 957 (1982. on which the City
relies for its argument that candidacy is not a fhndamental right, is only a plurality
opinion In Parts ifi and IV ofthat opinion. Justice Rehnquist isrote only for
himselfand Justices Burger. Poiiell, and O’Connor. It is from Part IlL ihich
represents the opinion ofonly four Justices, that comes the statement that
candidacy is not a mndame’ital naht. k cuh.equerf Suprei k. r Lld.t YSirtL.Ll
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Court’s assumption ofjurisdiction concurred in the judgment only. Id. at 104.
That lea es only three Justices who actually accepted the Constitutional analysis.
United States Civil Service Commiss iont NationalAssociation ofLetter Carriers.
113 U.S. 548 (1973) then “upheld” L.i,itedPzthlic Workers, but affirming a
decision and analysis fully endorsed b only three justices is shaky in itself.

Clements does not end the inquiry. in part because the right to “candidacy”
is not the only one at issue. The Supreme Court has recognized that “the rights of
;oters and the rights of candidates do not lend themsel es to neat separation laws
that affect candidates always have at least some theoretical, correlative effect on
voters.” Bullock v. Caner. 405 U.S. 134. 143 (1972). If candidacy restrictions
‘lfrnit the field of candidates from ihih voters night choose[.]...[iJn approaching
candidate restrictions, it is essential to examine in a realistic light the extent and
nature of their impact on ‘oters. 4nJe;s.c.n 460 at “86 (interral qs’tations
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v. Carter. we minimized the extent to which voting nghts cases are distinauishable
from ballot access cases7 The hybrid and overlapping nature of candidate and
voter n2hts means that the analysis varies as the restrictions vary.

Clements itself acknovc ledged that the analysis would diffei from the
rational-basis scrutiny typi.ailly applied to non-fundamental rights. 1)ecision in
this area of constitutional adjudication is a matter ofdegree. and invok es a
consideration of the facts and circumstances behind the lait the interests the State
seeks to protect I,) placing restrictions on candidacy, and the nature ofthe nterests
of those ho may be burdened by the restrictions.’ Clerients 457 at 963. At its
core. the ‘inquir) is ii hether the challenged restriction unfairly or unnecessarily
burdens the availabtlit> ofpditical opportunity hi. at 964 (internal quotation
marks omitted).

El”e Stpreme Court o!idifled its anal) sis of candidacy nnrictieis :
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BurdicA v Takvshi. 504 U.S. 428.434(1992) used the same standard.

Furthermore. “[w]hen the plaintiffs’ rights are subject to severe’ restrictions, those
restrictions survive only if they are “narrowly tailored and ads ance[] a compelling
state interest”’ Grizzle v Kemp. 634 F.3d 1314. 1322(11th Cir. 2011) (internal
citations and quotation marks omitted. See also Burdick v Takushi. 504 U.S. 428,
434 (1992) (“severe”' regulation must be “narrowly drawn to advance a state
interest of compelling importance.”') Utemately. if go’s ernnnnt imposes

“reasonable”’ or ““nondiscriluinatorv” restrictions or’ candidac). the go ernmenfs
•“iitp regulatory interests” will normally suffice. Grizzle at 1322.

Molina-Crespo v US lferit ‘.vstems Protection Bd, 486 F.Supp.2d 680
N.D.Ohio 2007). rather than announcing unequiv ‘cal support for the Cty ‘s

position. adds a further wrinkle:

There is an argument that ‘$rict &:rutiny should be applied a th’.12’. \tolina-Cresr’c’ ar2”e. rhic ic ! c .?eiaj t ‘rn1r.’. d’c.’.ti -.7_ ‘t; !“:::“. .‘. ““ K”dt. r’-t 4C ii’ - t’...t. 1 1 .3— a!. ‘
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speech protections (and. of course. the leiel of scrutiny )7 Ii at 692 (emphasis in
orignab. Molina-Crespo drew attention to the complications when different leels
of go ernment are invol ed. In I’follna-Crespo. a federal act applied to a state
employee running for a county office Here. a city act applies to a city employee
running for a state office. lhe Slolina-Crespo court worried that the implication of
the rights of another gosernmental entity (the state employing Mr. Molina-Crespo)
affected the level of scrutiny Here, the Citfs act implicates the right of another
governmental entftythe State ofNew Mexico. which has many interests in
candidates for stare office and the rights ofstate voters. The Ohio District Court
then did apply strict scrutiny. Ed at 693.

Since 1973s Letter C.rr!ers opnion. the Supreme Court has also broadened
the nature ofpublic-employee First Amendment rights. In Connickv !(1rs. 461
1. S. 138. 1 4 U 983). the Saprerne Co’rt arnounced. Ot’ ;:r onsi”l’t: ;3
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employer, in promoting the efficiency of the public services it performs.” Id. at
142. quoting Pickering v. Board ofEducation, 391 U.S. 563. 568 (1968).

The City has identified the Constitutional right at issue as a right to
‘candidacy.” However, just as the rights of candidates and voters do not separate

themsel es easily, the right to candidacy implicates broader rights of commenting
on matters ofpublic concern. Candidates for public office necessarily will speak on
matters ofpublic concern—and speech on matters ofpublic concern constitutes
core political speech under the First Amendment.

Ve thus ha e precedent concerned only with “candidac’ ,“ precedent
reviev ing the Hatch Act. andprecedent dealing with the broader right of a public
employee to speak on matteis ofpublic concern The Supreme Court has not
reconciled these lines of theory. and because all these lines of theory implicate
each other the analys! s appopriaxe to the current case “ot lcar Ho” ever.
c..”se “C1 b .‘u;. ‘S:’ .._ ‘ t,6.
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classified employees (as the Oklahoma la reviewed in Broadrick i Oklahoma,
413 U.s. 601 (1973) did). The) do not make an exception for cay political office

(as Ne Mexico’s State Personnel Act does in excepting local school boards from
the candidacy restriction). They do not address the rights of a present office-holder
to run for different office (as the Texas la’v in Clements did). The plaintifTh m

Grizzle ‘r’. Kemp argued that a Georgia lass that prohibited any person from running

for board of education who had an immediate family member working in school
administration. Grizzle at 1316. operated as a “total ban” from elective office. id. at
1324. The 11th Circuit did not agree. because plaintiffs ‘may run for any other

elected office Id. In contrast, the City’s Charter and Regulations do operate as a
total ban because they prevent City employ ees from running for “any” elected

office.

Mo-cover, the Ctiarter and Regulations rectrict OWL. tiahts. Th C l’t’ter
r,. l.’n:_’.r’; ‘a.’a ‘ r’ ‘‘
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elect to represent them. The City’s Charter and Regulations den) voters that right

by essentially determining who can be on the ballot of non-City political

subdivisions. If a City ofAlbuquerque employee wishes to run for Valencia

County Commission because she actually lives in Valencia County, the oters of

Valencia County have the right to decide if that person should hold electhe office.

Hois ever, because ofthe City of Albuquerque’s blanket prohibition on candidacy

for an; electh e office, the City of Albuquerque s decisions override those of

Valencia County ioters. By reaching beyond the borders of the City itself the

City’s prohibitions infringe on the rights ofvoters to make decisions about their

representation.

Because the City has seerely restricted candidacy rights ard because those

restrictions impact the fundamental rights ofoters. the City’s Charter and

RegiJarions can unise oily ifnarrcnsly tailorcd to 2d’ ar’c.e a :ompelling state
T__.,% c icc; (‘.1 :.t ti • •u
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The District Court explicitly found that the City does have an interest in
controlling who runs for City office but does not ha e an interest in controlling
who runs for nate office. RP: 132. It follows that the City s Charter and

Regulations must be narrowly tailored to advance its interest in preventing City
employ ees from running for City office. As detailed abo e. the Charter and

Regulations use broad and clumsy brushstrokes and too broadly define *hat should
be a narrow res&ction. If the City mentioned only City elected office. the Charter
and Regulations would survive Constitutional muster.

The City ‘s claims that broad candidacy prohibitions are necessary to prevent
the building of a political machine0have no basis in fact or modem experience.
The pc’litical machine0language comes staght fron the thsee-Justice-apvroved
‘majorit opinion in 1 Q17 1. nir.d PztIilk Workers at 101: goernment

employees re hanay elernent ta1eaders in political policy to ..Ie ii hui!ctrg a
•.s’

,.a, fl:Zz ki. iL. t ;‘LIC% F)’ L.’vt : C’ e . t’J ‘ l .1 ‘2

— — . . . .. .

a.0.:. .
S. •

•1

- c

_ndsrd 1isJpl1Iaartp1ncedure.4 (Toverm- ‘a’ tntki, h ni nri’ ‘ te i

.uJ adrILt11,Lrat. .e ie i..s proed•re’ ‘:th i1v anL 1 i+i zr sr: tim

( •••••• Ib” • 4. •e) •.3 •

II.

I I)



and firing of public sector employees. These elements assure that public sector
employees ork in a merit-based system and that the governmental employer will
not make employment decisions based on non-merit factors,

And should political patronage and spoils slip through the cracks.
go ernmentai entities alwa s have at their disposal the availability of subsequent
punishment (in contrast to prior restraint). Through such means as inspection of
public records acts. histlehloxver protectien acts. qui tam actions, fundraising
disclosure requirements. and a broad range of public corruption laws. government
officials can he punished and corruption brought to light with out harming the First
Amendment rights of rank-and- file civil service employees.

fhe City’s explanation of its interest further shos that its vorry m er
conflicts of interest is Iargel imagined: the Charter and Regulations “as oid
porel7t7al .umficts ot mteres.t resuh’ng rom igs ti e mduct that n”’ be tIC

ctlr •i
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that represents the danger it wants to avoid. That is, the Cit has not shown that its
interest e en exists. Moreover, the rest of the City ‘s arguments belie the existence
of conflict between a state legislator’s constituents and the City of Albuquerque as
an emplo’ er: the City has s stematicall argued that City enactments take

precedence o er state enactments and that the City has the protection of home rule

and the Municipal Corporations Act, both of which protect the City from state

decisions “adverse and harmful” to the Cit. Additionally, the City has already
protected itself from its emplo\ ees fttrthering their political ambitions rather than
their Cit\ emp1oment by agreeing in a Collective Bargaining Agreement to allow
emploees to take unpaid leave while serving in elected office,

The I)istriet Court made a specific finding that the City did not ha e

interest n pre\ eating City employ ecs from running for state @ffiC. RP: 132. The
Cm s only argument reittal ic that the ‘distrhn co :rt ngagd a tmi ted and

t
‘
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others not before the court to refrain from constitutionally protected speech or
expressiorC Brc,adrick at 612. The doctrine reflects the judgment of [the
Supreme] Court that the possible harm to society in permitting some unprotected
speech to go unpunished is out’4eighed by the possibility that protected speech of
others may be muted.” Id. at 612. If a court finds a statute overbroad. bfly

enforcement of a statute thus placed at issue is totally forbidden until and unless a
limiting construction or partial invalidation so narros s it as to remove the seeming
threat or deterre’ice to constitutiorally protected expression Id. at 613.

The Citys Charter and Regulations do not differentiate berneen partisan and
non-partisan elected office. The law at issue in Broadrick .11d make that
differentiation, and the Supreme Court found it not o; erhroad The modified Hatch
Act at issue in Letter Can len also differentiated between partisan and non
prnsaz’. The Ne’ Mexiw State Perccrtn& Acts1iich the Ness Mexo Sbprme
( i rutt- Vbjr (7
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Charter and Regulations’ ery existence has a chilling effect on constitutionally
protected expression. With such a draconian policy in question, the possibility of
muting protected speech outweighs the possible harm of permitting some

unprotected speech to go unpunished. For that reason, the Court should forbid the
tmforcement of the Cit) ‘s Charter and Regulations pending a limiting instruction or
partial invalidation.

The City has also enforced its Charter and Regulations in a Constitutionally
impermissible manner and has further infringed upon Respondent’s First

Amendment rights. The record suggests that the City did not threaten disciplinary
action because ofthe mere fact ofMs. Kan&s candidacy, but did so due to the
manner in which Ms. Kane campaigned. This brings the issue out of the realm of
mere candidacy and into the realm of pure political speech. similar to the case

v fl’ck; dl c$ T’.3 d 4-,n 6’½ C ir 200w) In thst cae no trap!’n Ce -
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speech. Id. at 449. This is the test used generally for public-employee-speech cases
and follows the Supreme Court analysis dci eloped in Conmek v Myers and
Pickering. The Sixth Circuit then reported that othei circuits had found that

“[d]isciplinary action discouraging a candidate’s bid for electie office represent[s]
punishment by the state based on the content of a communicative act protected by
the First Amendment.” lfurphy at 450. quoting Finkcdsrein t Be’ gna, 924 F.2d
1449. 1453 (9thCir 1991).

This again begs the question ofhots to defi.re the right at issue—is it merely
the right to be a candidate, or is it the right to express all the political viewpoints
that go hand-in-hand with candidacy? The lfwpki court spoke of distinguishing
cases in which cardMates had been singled out or trer.ted differmtly based on
their political iewpoints or expressions’ rather than the mere fact of candidac
if;trj’/ at .t 1 The present cisc i’. one in hch the Cit: ha, s’rzlai “at n’d
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tor Ma) or ofBernalillo. the City advised him that City polk) did not pcrmit his
candidacy). 14 and IS (the City did not discipline Torres for any ofhis political
acth ities). 16 (the City allois ed Lawrence Montoya to sen-c as Go emor of Santa
Ana Pueblo). and 19 (the City did not discipline Philip Luna for serving as
Estancia Village Irustee). At the July 20. 2012 hearing, the City repeatedly argued
that Ms. Kane’s situation was ‘different” and also argued that this “difference
could impact ihat discipline Ms. Kane might recei; e.’ Counsel for the City then
stated. ‘Captain Kane is different in a couple of respects.. .She first brought her
intentions to the administration and ;;as told, upfront as early as March 26’’,
chortl3 after she filed her candidacy. that the City belie; ed it “-as improper for hei
to run’ TR. 20-21. Counsel then compared Ms. Kane’s sitcation to that ofEddie
rorres and Philip Ltna: “Again, these other individuals, ;‘se don’t kno ;;hether

they knew in ad; ace whether the3 paLl ate’i in to I e per.inrJ ru!e. whether
,. rc. rt —‘• ‘-
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is appropriate for Ms. Kane ‘TR 21 Later in the hearing Ms. Wardlat again
emphasized the uniqueness ofMs. Kane’c situation: ‘As far as Torres and Luna gn.
the situations were different.. .Captain Kane has elevated her situation by the ‘very
irtue ofthe fact that the media is here TR’ 30.

The fact that the City iie’i s Ms. Kane as “different,” the fact that it
considers those differences relevant to discipline, and the faa (stipulated) that the
City never disciplined Eddie Torres for an) ofhis candidacies shos that the City
singled Ms. Kane out on the basis ofher political viewpoints and expressions and
not on the mere fact of candidacy.2Ifthe City truly meted out discipline to
politically actie firefighters equally, the City would have also threatened Eddie
Torres with termination or hoaght a declaratory judgment action against him.
After all. the City’s Charter and Regulations make no distinction bet’seen partisan
rid non-partisan e!ectcd office. nor vn d&nct’un heteca City clected offi”e rid
tic. —‘ ‘‘-‘“tu ‘fl ‘1 ti.,1, ...ra4. i.,..1 a, a oa
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However, Ms. Kane did something Mr. Torres did not: she told the City
Tnstead of conducting her campaign as quietly as a church mouse, she boldly
informed the City of her candidacy and sought media attention when the Cit\
threatened her political expression. To the Cit. this “ele\ ates” the situation, even
though h\ the terms of the Charter and Regulations. it should not. The Charter and
Regulations make no distinction between hold, media-enhanced political activity
and almost unnotceable runs for ma cr5 of small towns. From the Cirt s
characterization, it appears that Eddie Torres quietly ran for Bernalillo mayor and
quietR lost Ms. Kane, on the other hand, boldly ran for state legislature and, at the
time of the July 20. 2012 hearing which led to this appeal. had just as boldly \on
her primary election.

This suggests that the City singled out Ms. Kane due to her political
expression tnd ieu points. nut due to tHe acre Let that she pl3Ld her a•re

a F r ‘Q (

\L. Kane’s Leech duLy’ hei ‘‘pic’ ‘or th \s \Ieai I ugLe’
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firefighter failed to rescue someone and no firefighters deserted their duties en
masse because of Kane’s candidacy. The Albuquerque Fire Department did not
ha e to put down riots or deal i ith an> civic disruption due to Ms. Kane’s
candidacy. Ms. Kane did the responsible thing and informed the City ofher
political intentions, and the Cit> threatened her with discipline for it.

Although State at rel Harlderoad v. New Mexico State Police Board. 103
N.M. 270. 705 P.2d 676 (1985) and State ex ret Gonzales v. Manzago4 87 N.M.
230, 531 P 2d 1203(1975) may inidally seem to support the Cit> ‘5 position. subtle
differences make these mo cases distinguishable from the present situation. In
Gonzales, the eniplo> ee worked for the State ofNew Mexico as a Vater Resource
Assistant in the Office of the Engineer. This sas a non-exempt classified position
go’ erned by the State Personnel Act After an initial appointment to the Santa Fe
(it> Council. Gonzales then sought electIon to the C;t’ (‘outed. The Office of the
I-. h’ r’ -d÷ •:ric I’ -
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position as a ‘public officer or employee’ ‘hich is in danger by his persistent
action in holding a political office.” Id. at 232. 1205. The Supreme Court then
stated that the Legislature ofNei’ Mexico “had the constitutional poer. . .to
thereby provide, as a qualification or standard for his continued employment by the
State in a position coi ered by the State Personnel Act that he not hold ‘political
office.” Id. at 232. 1205. The Legislature had this power because ofArticle 7,
Section 2(B) of the New Mexico Constitution. which states, “The legislature may
provide by 1a’ for such qualificanons and standards as may be necessary for
hoJding an appointiveposition by any public officer or employee” (emphash
added).

The Supreme Court did not rule that the State could present an elected
public officer from holding state employment. Rather, it instead found thra because
Gonzales held an “appçtintn e positinn’ as a puhlc nrfieer n’ ..irplcn.ee,’
I z’ b41
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two different anal; ses). The Court did not find the State Personnel Act overbroad.
hut as shown above, the State Personnel Act is not equivalent to the “total ban’ of
the City ‘s Charter and Regulations. Moreo; er. the Office of the Engineet showed a
much more cognizable. specific risk of conflict: “the fact that Petitioner is serving
on the go; eming body of the City of Santa Fe may very ;;ell place him in a
position of conflict with his state employment in regard to water rights claimed by
the City qiSanta Fe.’’ id. at 234. 1207 (emphasis addech. Because both the State
Office of the Engineer and the City Council of Santa Fe manage water rights, the
state could identii& a cogni7sble risk of conflict. Here, the City of Albuquerque
Fire Department and the Ne Mexico House ofRepresentan; es do not both
manage efforts to rescue people from burning buildrngs

State ex rel Hark!erc,aJ i .‘iv Mexico Sra:c Police Bnard,, 103 N.M. 270.
‘O5 P.2d 6’6 (l985 tnol;d a challe’ge to Nevi Me”ico State Pike
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constitutionall) be prohibited.’ Harkieroad at 272.678. In citing to only Letter
carr,erc. the Court ignored several other cases expanding upon or questioning
Letter C’arriers. such as C’lement.s it Fa.shing. 457 U.S. 957 (1982). Broadrick it

Oklahoma. 413 U.S. 601 (1973). Anderson v C’elebrezza 460 U.S. 780 (1983). and
also ignored the general line ofpublic-employee-speech rights cases beginning
with Pickering BoarJ ofEducation, 391 U.S. 563 (1968). New Supreme Court
precedent, including Clemcnts, requires that any restriction on candidacy be
considered in terms of its severity and impact on xoters. The New Mexico

Supreme Court did not do this in 1-farkleroad.

Harkleroad, just like Gonzales, identified a precise state interest ‘The State
of New Mexico and the Ne Mexico State Police have rn imperative interest in
prohibiting its police officers from runnmg for an electi4e public office” because
‘the m1s1c,n oft!’e \eu !sietcn Stat: Poice .
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Court found police officers’ uniform enforcement of law a compelling state
interest. The City of Albuquerque has made no suggestion as to hos restrictions on
all city employees—ei en those who have nothing to do with enforcing law sand do
not sen e in positions ihere they could appear to play favorites—advances the
mission of the City The City’s Charter and Regulations have no jurisdictional
hook” or nexus. so to speak, to make this differentiation. Moreover, the City itself
suggested that firefighters are different in terms of the acailability ofpolitical
opportunity when it entered into a Collecti e Bargaining Agreement that agreed to
consider giving unpaid lea e time to firefighters sen ing in elected positions.

The City does not have statutory standing to sue pursuant to the Hatch Act
and when a statute designates “ho may sue. the issue of standing becomes
interwoven iith that of subject matter jurisdiction ‘ ACL U ot Ci! t Citt of
A1bugeigue. 2008-NMSC-045. C). nLi4N.M. .7jJ P.3d_l2. In eace%
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District Court. 5 U.S.C. § 1508 It is clear that the Ciil Sen-ice Commission has
the sole authority to enforce the provisions of the Hatch ct” Brooks v. .Vacrelli.
331 F.Supp. 1350. 1354 (E.D.Pa. 1971)- “RJegardJess ofhether plaintiffs haie
standing as aggrieved parties, it is obvious that to permit them to bring an action
based on alleged Hatch Act io1ations ‘ouId be to permit a bypass ofthe
administrative procedure set forth by Congress. Accordingly do not believe that
plaintiffs can properly base their cause ofaction on alleged io1ations of the Hatch
Act.” Id.

The Temporary Injunction issued in favor ofAppellee. RP:14. found. ‘‘No
competent evidence has been provided at the hearirg that this matter is governed
by the federal ‘Hatch Act.”’ Still, the Cty persisted in raising the Hatch Act at the
July 20.2012 bearing, and although counsel for .‘pellee argued that the
temporary inju’wtic’n had made the Hatch Act mont. ‘IR.:7fl ti. Court he1’rd
..i.ZLtT1’3 L J.tii-’” I .j.i•
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Court reachedthat the Hatch Act does not apply—hut on alternate grounds’ The
Hatch Act does not apply to this action because the Cit’ lacks statutory standing to
base a cause of action on violation of the Act.

Substantial Evidence

The District Court found that three other City firefighters ‘sought and held
political office” and that the City ‘had actual kno ledge” that they had done so.
RP: 1 34. [he Cin attempts to attack this finding by splittina hairs regarding
vhether “political” includes non-partisan office and whether “sought and held”
includes non-elected positions.

On July 20. 2012. the City agreed to a set of Stipulated Facts. RP I25The
Court of Appeals wrote i Eidortaio ax rd. D Inionio. 2005-NMCA-04 1.

22. 110 P 3d 76, 137 NAt 268. “se hold that the district court did not enter
fmdin f fact that went heond the ctpulated facts and exib’ts We al

‘ Ui

no su t1lute our dLnwnt for that o the ted fnde C P” ‘i7 /



Ftehters i’. (‘liv ofLas (‘ruces. 1997-NMCA-044. ‘ 12. 123 N.M. 329.940 P.2d
177.

Here, the evidence, in the form of Stipulated Facts. supports the decision of
the District Court. Stipulated Facts 11, 12, 16. and 18 describe City firefighters
seeking (seeking’’ is not necessarily equivalent with Ieelection:e although Santa
Ana Pueblo did not hold an ‘election,’’ it did ‘select Lasrence Montoya as
Goiernor, and regardless of ihether Philip Luna stood for an election as Estancia
Village Trustee. he “sought” that office) and “holding” offices The Facts outlined
“offices” of Bernalillo Village Councilor. Bernalillo Mayor, Santa Ana Pueblo
Go; ernor. and Estancia Village Trustee. The District Court interpreted these
offices as “political.” which is an entirely logical and reasonable interpretation.

Fact 12 descnbes the City “adv’smg” Tories that City polk> did not permit
his candidac) F act 14 decrhes a agreern tnt het; n V t. Ca; wv! Mr Mort.’ a
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Failure to Preserve

Although the City in its brief has included the issue of eligibility

requirements under Section A’s general banner ofConstitutional” argument.

Appellee helie\ es that because the eligibility requirements argument in\olves the
New \iexico constitution, rather than the Lnited States Constitution. and involves
the qualifications clause, not the First Amendment, the Cit should have to

separateh preserve the issue. Appellee arnued that the Charter and Reuladons

imposea additional eligibility requirements ifl iolaton or the Qualhcatioris

Clause of the New Mexico Constitution in her response to the City’s motion for
declaratom judgment. RP: 81. The Cit did not argue the issue in its reply, RP:

I 10. nor thd it ralse the issue at the Juh 20. 2012 hearing The City failed to

preser e an error regardina the New Mexico Qualifications Clause. and for that

jeason Jone, :bis Court hc1J3 disreaad the Ci::\ s arejrnert on anneal.

Supe’n Coun r ssert’ahv deciLi ta ms Lr different sion ‘N
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position as a public officer or employee’ which is in danger by his persistent
action in holding a ‘political office.°’ Ii. at 232. 1205. The Supreme Court then
stated that the Legislature of New Mexico “bad the constitutional power. . .to
thereby proiide, as a qualification or standard for his continued employment by the
State in a position cot ertd by the State Personnel Act. that he not hold ‘political
office “‘Id. at 232. 1205. The Legislature had this power because ofArticle 7.
Section 2(B) of the New Mexico Constitution. ‘which states. “The legidantre may
provide by law for such qualifications and standards as may be necessary for
holding an appointit e position by an public officer or employ cc’’ (emphasis
added).

Thus. the Supreme Court ignored Gonzales’ contention, and instead found
that because he held an “appointi’ e position” as a “public officer or employ ce.’’ the
Lgtslnure could. ia the State Persornel % zt ‘rnpn . ‘e q :aliflc jt:,n *4 ‘c
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That leaves cotrreil v Sa12d11a12c5 and ArticiD 7, Section 2( Al. The City
claims on page 28 of its brief that Cotirell says. Article X. Section 3 of the Cit\ s
Charter does not add qualifications for elective office beyond those contained in
the state constitution” Ho ever, the Court of Appeals said that in the following
context, “none of these existing charter amendments are challenged here. and our
holding in this case in no ay affects those amendments to the Albuquerque City
Charter,” otrix’Z! at 37O37l, 7$87$9. What the City cites a unequi oral binding
authority is in fact the Court of ppeais mentioning in passing a general statement
about a pro ision that had not been challenged or argued. follo\ ed by a disclaimer
that the case’s holding does not affect that provision. The Court did not actually
consider \\hether “being a citx errpioee is a “qualification amost, the Court’s
statement about Article X. Section 3 is dictum,

Furthermore, C th; /1 im old e\ cml ibcquerque Cu Councilom’
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state beyond those set forth in our Constitution.’ is the starting point. Id. at 367,
785

Tn US Term Limits. Inc. t Thornton. 514 U.S. 779. 836 (1995). the
Supreme Court stated that a state creates a new “qualification” under the U.S.
Constitution hen it has the likely effect ofhandicapping a class ofcandidates.’
The Court also ined against states trying to indirecti) add qualifications they
could not othenvise add directly. Id at 830. Corn eli did not have the benefit of this
rule and did not use it in its analysis. ithich again makes any dependence on
Cotirell less than solid.

The Citys Charter and Regulations have the effect ofhandicapping a class
of candidates—Cit) employees. Unlike petition signature requirements, filing fees.
or residency requirements —all of v’ hich have been ruled not ‘qualifications”—he
City’s rectriction ofcandidac) and nfikc-h.’ild’ng has t do with ti ho ;
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holding political office becomes part of the New Mexico Constitution. statutory
and municipal attempts are futile

City employment handicaps a class of candidates from elective public office,
therefore it is a qualification, and therefore it violates Cottiell and the New Mexico
Constitution.

Ill. RZARDoLS DUTY OFFIcERs Acr PRFE1PTs AD VOIDS THE CHARTERStandard of Revie\\

issues of statutor construction are reviewed de noo, ACLLo,{ Vfv. Cm
o/A!buLnierqua. 2006-NMCA078 at ¶ 10. The cardina1 rule of statutory
construction is to determine legislative intent D ‘4iignon v. Graham, 113 NM.
129. 131, 823 P2d 929, 931 (Ct. App. 1991) True, legislative intent is first
sought by reference to the plain nieanine found in the language used by the
legislature. l1oe er. both this court arid the New Mexico Supreme Co’ ii have
rjected iormaHstc cud incJmtlc tcu’i’rt ucun ‘an ( ,
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substitute, disregard or eliminate, or insert or add uords to a statute, if it s

necessary to do so to carry out the legislative intent or to express the ciearh
manifested meaning of the statute.” fd. at 352. 1358. quoting rional Council on
Compeimation Inc v. Veu Mexico State Coip. Comm ‘n. 103 N.M. 707. 70$, 71 2
P 2d 1369, 1370 1986) and may “look to the legislative history of an act or
contemporaneous statements of legislators.” Helman at 355. 1361.

Intent of the HDOA

The Hazardous Duty Officers’ Emp1oer-EmpIovee Relations ct (HDOA)
intends to preempt and void municipal enactments. NMSA 1 978 I 07F-9 as it

stands nov reads, “A hazardous duty officer shall not be prohibited by an
emplo er from engaging in am politIcal actix it\ when the officer is off duty.
except as otherwise provided by law” (emphasis added). Begirming with just thic
plain language. the ord any’ sueecct that the lealsiature :rended to Lcer
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subdivision of the state shall not, as a condition of the employment, be prohibited
from seeking election to, or serving as a member of. the governing bod> of an)
other political subdivision of the state.” Additionally. the introduced Bill contained
an “applicability” provision originally numbered as §1O-7F-12: the HDOA
“go’. ern[sl the relationships between linfirdous duty officers. as employees, and
the state or any of its political subdivisions, including home rule municipalities.”
The Act’s “definitions” section has ahi a s and currently does define a “hazardous

dut> officer” as an “individual who is employed ii.ill-tin’ie by the state or a political
subdiiision of the state as a firefighter. emergency medical technician or
paramedic.” This implies that the “emplo,, er’ covered by the Act is the state or any
political subdicision.

On February 3,2010. the Senate Judiciary Committee passed the proposed
bill without any chargt to these two sectios On Fe-ruary j5 2010 the T-ovce
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niziizicza1ities “ It could have also changed what s now I O-7F-9 to “A hazardous
dut\ officer shall not he prohibited by an emplo\ er, except a home Ill/C

lnhllllezpaht}
“ Because legislators did not do this, it is more likely that the

“applicahilit\” section was superfluous. Instead of inserting contradictor\
lanauage, the iegiiature removed superfluous language. This indicates that the
legiclature intended that the statute apply to home-rule municipalities.

Did striking 1O-7F-9(B) make IO-7F-Q’s “political acthity” phrase less
broad? lhat i, does “seeking electjon to, or serving as a member ot, the goverrmg
body ot any other political subdivision of the state” contradict. compliment, or
equal “political acti1t\ ?“ Aaain. if the legislature did not nant to include “seeking
election to, or sering as a member of the goeming body of any other political
subdivision of the state” in the definition of ‘politcaI activity,” it could have
modfled 1 fl-7F- to read. luiauxious dor ctfkci h il mu be t ioliif itd h\
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‘Except as Otherwise Provided byaw”

No’ the Court must glean the intent of the phrase “except as otherwise
provided by la\\” as used in the HDOA. “Ne Mexico Courts ha e generally
interpreted pro isions except as ... provided by law’ to refer only to exceptions
found in constitutional or other legislati\ e proisions.” In re Cainina Real Eiwtl.
Ctr Inc, 2010-NMCA-057. C 15. 148 NM. 776. 242 P.3d 343(ellipsis in
original )

The Home Rule Amendment of the ew Me\ico Consthution. Artele X,
D. says tnat a home rule municpaIity may exercise all legislative pou ers and
perform all functions not expressly denied by general la\\ or charter. This means
that alid expressions of home rule authoriri must “exercise” “legislative” pov er
and not he expressly denied by Ian or charter, Because the HDOA is a general law
that denies th Crt s legislative p wers. thL It ‘s (hsiver and Reulu ms a e v t
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Santa Fe, 2006-NMCA-048,t9. 139 N.M 410. 133 P.3d 866. The HDOA. by its
very title. regulates the relations between hazardous duty officers and their
employ en As shown above, the “deflnitionf section effecth ely defmes
bbemploven* as the state or a political subdivision of the state This means that the
HDOA impacts inhabitants-—hazardous duty officers—across New Mexico and all
of its political subdivisions. It also means that it applies generally throughout all
political subdivisions. It does not single out any particular types ofpolitical
subdivisions for specific treatment. By its definitions it applies to full-time
paranicdics. fireilghters. and emergency medical technicians and does not sirgle
out hazardous duty officers in any particular locality.

The HDOA relates to a mater of tatei ide concern. [IJn characterizing the
la’; as general ‘‘ we have in other cases focused on the :mpt or’the law and
whether it implicate’ ‘tatters of statess de c•’cen S r..’ ct ‘i 1’ar’ i Rovei’i.
1 eN\1.’3’/ &‘ Pt’ •iij i)2 P._.2 fl14.tI’1’,
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kno that the relationship between these heroes and their employers is as
respectful as possible. Additionally, hazardous duty employer-employee relations
are of concern statewide because those hazardous duty officers may mo e from
one employer to another. or may even be employ ed by multiple employers at once.
hi a state as large as Ne’w Me’ico. hazardous duty officers may work for
employers or serve public citizens across different political subdivisions, ‘which
necessitates a certain degree of standardization across the state. Similarly, the Ne’w
Mexico Supreme Court recognized a general law in Chapman v. Luna. 101 N.M.
59.62,678 P.2d 687. 690 (1984) because he people ofthe state have an interest
in maintaining a uniform system ofconditions and charges for operating motor
vehicles in the state.”

The Court phrased the question differently in Haynes at 634 157 bbofwtiat
c•rcern is it ctate% ide ‘hat the [City of C Jr. is I revdentc Oectde - .o her1u.ber
+.(.fl.1I Si ‘
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The HDOA Denies the Citvs Power

To determine if a general Ian denies a home rule municipalirt s authorit. a
court must consider “(a) whether the statute evinces am intent to negate such
municipal power: (b) nhether the effect of the statute implies a c]ear intent to
preempt that govarnrnental area from municipal policymaking. (c) whether the
grant of authority to another go emmental body makes Its exerctse b\ [the City] so
inconsistent with the [statute] that it is equivalent to an expresc denia1 S’;ith at
10 (internal citations and quotation marks omitted. In considering “clear intent,’
“n ol ds or expressions nhich are tantamount or equi\ alent to such a negation are
equaIlveffectie”Id. quoting Ha3nac 114 M at 634, 845 R2dat 157

One of the factors the Hajnes court fbund persuash e was that the “district
court crated that it found flO legs1at:s a intent that Sections 3-lfl-1B) and 3l4
6A) should apph to borne rule municipalities [Lu iafl. 114 \1. a: 6’0. S4



outlines the rights of hazardous duty officers to produce evidence during employer-
conducted investigations, the right to examine statements contained in employer-
held personnel files, the right to be informed of Constitutional rights prior to
commencement of criminal investigations, and the right to refuse to disclose
certain financial information. NMSA § 1O-7F-5 to 8. This suggests that
municipalities or other political subdivisions had a record ofabusing these rights of
hazardous duty officers or that legislators had reason to believe that h27ardous duty
officers were in danger ofbeing abused in such a way. The state legislature then
decided to step in to set standards for all political subdivisions, and in doing so, it
swept away whatever standards municipalities and other political subdivisions had
previously used, or, if they had used none at all, set new standards applicable to all
governmental entities. The Legislature thus removed from municipalities the task
of setting standards for hazardous duty officer employee-employer relations and
installed a state standard.

Similarly, in ACLUv. City ofAlbuquerque, 1999-NMSC-044, 128 N.M.
315, 992 P.2d 866, the state Children’s Code preempted the City’s Delinquency
Act. The Supreme Court wrote that the municipality’s attempt to create a
delinquency act “would circumvent and thereby frustrate the Legislature’s intent to
protect children and uniformly enforce laws of a penal nature against them.” Id. at
¶ 13. Here, any municipal attempt to regulate hazardous duty officer employer-
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employee relations would circumvent and thereby frustrate the Legislatures intent
to protect hazardous dun officers and uniforrnh enforce laws of an employment
nature against them.

Because the HDOA preempts municipal authorit\ and is a general law, the
Cits Charter proiSion regarding the political activity of City employees is not a
alid exercise of authority under the Home Rule Amendment. It therefore does not

quaii as “law in the phrase except as otherwise provided by lav” and does not
lImit the application of lOi9.

The Municipal Charter Act Does NtPrQvide That the Citvs Charter ProvLionPrevails Over Any Inconsistent State Statute

fhe City has asserted that the Municipal Charter Act alios a c1t s Charter
to prevail over state statute Uhe aliditv of this assertion denends on construction
ofNMSA 3l5i(A). no 1a relatina to municipalnies inLouslstent vith the
proi1Is t the harur shl annis tu ai ch ioe M x

r.
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Clo; is charter. the Legislature did not intend that the) apply to thatmunicipality

(emphasis added)

The Municipal Charter Act uses the phrase “relating to municipalities
Footnote 6 ofI-láynes speculated that this phrase means ago’ ernmental provisions
relating to municipalities.” not “legislatii e provisions relating to municipalities.”
This reading conforms with * 3-1 5-13(B) and the home rule amendment which
specifically speak of state statute overriding “legislati e” municipal pro isions. It
also conforms i’ith the spirit and intent of the home rule amendment, which is to
provide maximum self-goi ernment to home rule municipalities. Throughout the
amendment the statutes. and the court decisions, a pattern emerges: a city Charter
is at its greatest autonomy in matters “'goi ernrnental,” hut a Charter loses authc’rit
and state statute gains authorky and takes precedence as Charter enactments
be,.otne legisFit1’e’ This er
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In Haynes, the “governmental” state statutes set the number ofofficers for a
commission-manager form of city government and required five single-member
districts. Haynes at 629, 152. This suggests that “governmental” provisions have to
do with how municipalities choose to set up their governments. In contrast, Black’s
Law Dictionary (9th ed. 2009) defines blegisla1ive as “of or relating to lawmaking
or the power to enact laws.” While Black’s has no separate entry for
“governmental,” it defines “governmental function” as “A government agency’s
conduct that is expressly or impliedly mandated or authorized by constitution,
statute, or other law and that is carried out for the benefit ofthe general public.”
This suggests another definition of “governmental provisions:” those related to
government functions. This would mean that “governmental provisions” include
setting up a police force, arranging garbage pick-up, building community centers
and parlcs, and running public transportation service—in short, all the services
municipalities provide.

When city charters address governmental font, functions and services, the
state will keep its hands off. However, when City Charters make law, they become
subject to override by state statute.

When the City ofAlbuquerque says “employees ofthe City are prohibited
from holding an elective office of the State ofNew Mexico or any of its political
subdivisions, it does not regulate city government form, function? or services: it

A’)
-fl



makes “La’ ,‘ in its moct basic and primal sense. describes acceptable and
inacceptable acts. Noii. if the Charter read employees of the City are prohibited
from harassing City citizens while performing City functions.” it might pass as
governmental.” However, because the City attempts to prohibit conduct that has

nothing to do ‘sith its tnur’icipal go’erning body. its municipal functions, or its
municipal services—whether a City ofAlbuquerque accountant serves as a
Torrance County Commissioner ‘sill not make the Albuquerque Police Department
more or less responsi e—it.c prohibition seems ‘legislati’. e” than “governmental.”
It proscribes conduct not necessarily related to the goverrment functions carried on
hj the City qf.4l1’uquerque. not necessarily related to the governing body ofthe
City ofAlbuquerque. and not n&essarily related to the municipal services provided
by the City oj Albuquerque.

Indeed, any other reading ot’ 3-15-l3(4 “oa!d lead to ?bs’lrdities my
t - cI Fu.i.. t 1k. •n r -; • - e t t’i .: - if’\ -
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Cas use, did not address this rule. This precedent is not harmonized and does

require reconciliation

The Charter Prohibition Is Not Incident To Thercise Of An IndependenticialPox’er

Article X. Section 6(D) of the New Mexico Constitution states, “This grant

of possers [to home iule muntcipaltties] shall not include the poei to enact pus ate

or civil laws governlng civil relattonshtps except as incident to the exercise of an

independent municipal powen” The Cub asserts that Article X, Section 3 of its

Charter is a “private or civil la[wj governing civil relationships” and is 0ncident to

the exercise of an independent municipal power”

New Mexicans Jar Feee Enterprise v. Santa Fe. 2006shiMCA-007, 16$ 0M.

85 126 P 3d I l9 dealt sxih rticIe N Section 6D), and if xarnmauon of

uris ae or CiS ‘1 a used tH foilos ne standci d ‘p’ i ate 1an ha ee s d”ed

corisist.in of the substantive law which establishes leani ri.hts and d.uties between

a.i.1d. am.oria orivace e.ntilies. law that ta.kes effect ii.i i aws.uits b.c unfit by uric c.iriyat.e

cacitri s;nairi..st another. .th, at 23. c .iticuc, Gain Ii. Sch.wa.i.ics, I/ic I..oie z.Ijonie

.R.ir arid the Piivate Lou. .Edceiac/o.n, 20 U/i/LA L they. 671. 688.

The (Douiit of Aooea Ci ci hi as Sai.rta s o TO .i.nanc e s

wage higher than the State min.imuin wage qualified as private iawT That

ordinance applied to all husinesses in Santa he Ic he 5c/ion 3 of the Cites,
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Charter does not apply between or among private entities, It applies between and

among a public entity and public employees. By the plain terms of the definition.

the City’s Chaier is not a private or civil law,”

The City tries to argue that the “Charter provision affecting the City’s public

employer relationship with its employees presents a situation akin to the private

employer/private employee relationship and ordinance addressed in New Mexicans

for Free Enterprise” (City’s brief at 40). Xew Mexicans fbi Free Enteiprise

involved private employers and the “relationship” involved a financial transaction,

Here, it is a public employer and the “relationship” involves First Amendment

rights, Whether someone gets paid $5 or S6 an hour is simply not akin to whether

someone has certain Constitutional rights, which is why no amendment to the

United States Constitution gives citizens a right to a certain minimum wage.

Because the Charter provision does not qualify as “public or civil law.” it is

not valid even, as .ismc i dent to the exercise of an bdene.iaerc:, munici ci ooeic

h-i [-1

htA ISA 3.l.7i provid.es chat’ “a .‘n’u.n.i.cipaiity meat adopt ord.inanees or

•resoicrtion.s not .iecoi.sistent with.. the laws o.f iS’exv i\1ex.ico” Beca’ase it. is a charter

and not an ordinance in controversy, any discussion of Sin Tin is redundant and

irrelevant.



IIIELECTED
OFFICE

Standard of Review

“We indulge every presumption in favor of the correctness of the findings.

conclusions, and judgment of the district court.” 5anehez v. Saior, 2000—NMCA—

O99, 12, 129 N.M. 742, 13 P.3d 960.

The DistkotirtsFin.din

The District Court found that the City ‘entered into a Collective Bargaining

Agreement [CBA] whereby it agreed that members of the firefighters’ union may

hold elected office,” RP: 133. The City would like to rephrase this finding into ‘the

CBA gives firefighters a contractual. right to hold elective office.” However, this

distortion of the Court’s findings is not necessary to support Resondent’s

position.

A uo\errLment may acquiesce from enforcemcrt of Certain laws, The

I C L IL L\ , LL JILL iO

e.nj.orcm.ent o.f th..e Charter’ a p.rohiif.ition.. f.teC.liniflt to e.n.ffrce a law does not

equate to givinq a contractrtal riaht to take the acti.on the law crol.iibi.tu n this

.sense, there. is nothing “fkctuaky an d legally erroneous” about the Dii:triet Court’ a

findinci.. The District C ourt did not find that the (lB .A created a conyractual ricxht. It

did not hard. tOe CBA o•neratcd in o anosition to the. Cito’s Charter. Rather. it



found that the CBA evinced intent by the City to decline enforcement against

firefighter union members in regards to the prohibition on holding elective office.

IV. CONCLUSION

For the foregoing reasons, this Court should affirm the district coui1s order

granting injunctive relief and declaratory judgment in favor of Respondent Emily

Kane.

Respectfully submitted.
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ORAL ARGUMENT

Oral argument is respectfully requested and would assist this court in

reaching a decision because of the complexity of the facts.
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