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I. THE CITY’S PROHiBITIONS AGAINST CANDICACY ARE
CONDITIONS OF CITY EMPLOYMENT THAT MEET WELL-
ESTABLISHED CONSTITUTiONAL STANDARDS

A. Courts Have Historically Found Government Employer
Prohibitions Against Candidacy To Be Supported By Legitimate
Governmental Interests

Kane argues that the City’s prohibitions against employee candidacy are

subject to, and fail, strict scrutiny because they violate her First Amendment rights.

Answer Briefat 1-14. Numerous authorities prove her wrong.’

Challenged legislation merits strict scrutiny only when it affects a

fundamental right. Pinnell v. Bd. ofCty. Comm’rs of Santa Fe Cty.. 1999-NMCA-

074. ¶ 19, 127 N.M. 452, 982 P.2d 503. Kane has no fundamental right to be a

candidate for public office, or to hold public employment £e Clements v.

Fashing, 457 U.S. 957. 963 (1982): Zielaskoi. State of Ohio. 693 F. Supp. 577,

585 (N.D. Ohio 1988) (“Zielasko 1”), aff’, 873 F.2d 957(6” Cir. 1989) C’Zielat&
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constitutionality under the Fourteenth Amendment. See Brief-in-Chief at 22-23.



government employee generally has no right to public employment based on the

Constitutional at all). Kane has no fundamental right to maintaining dual-positions

as an elected representative to the state legislature and as a City employee. See

lull v. Galliher, 65 So.3d 362, 373 (Ala, 2010) (noting the court had not found

“any authority granting citizens the right to simultaneously hold both elected office

and the employment of their choice”). Strict scrutiny does not apply in the absence

of a fundamental right.2

Courts balancing the interests implicated by candidacy prohibitions or

“resign-to-run” requirements similar to the City’s provisions have routinely applied

rational basis review as most appropriate. See Clernents, 457 U.S. at 963-73 (using

rational basis); Wphyy. State of Micjjgn, 142 F. Supp. 2d 806, 810-18 (ED.

Mich. 2000) (applying Clements. Andersonv, Celebrezze, 460 U.S. 780 (1983),

and rational basis review); Grizzle v. State EiectionBd., 634 F.2d 1314, 132 1-22
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564-66 (1973) (noting Pickering__Bi of Educ.. 3Q1 LS. 563 (1968>

The Charter provision and perNonnel rule also do not 1mplcate strict scrutiny
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considerations in finding the hatch Act’s prohibitions against public employee

political activities were supported by important governmental interests) .

Kane’s reliance on Molina-Crespo v, U.S. Merit Sys. Prot. Bd., 486 F. Supp.

2d 680 (N.D. Ohio 2007) as requiring that strict scrutiny be applied to the City’s

prohibitions is misplaced. Answer Brief at 56, Consistent with historical

precedent. Molina-Crespo used rational basis reiew in holding the Hatch Act’s

provisions were supported by legitimate governmental interests. 486 F. Supp. 2d

at 689-91. Thereafier, MJja-çespp acknowledged the plaintiffs argument that

strict scrutiny should be applied, and found that the Act’s prohibition against

candidacy was narrowly tailored because employees remained free to engage in a

wide range of other political activities. 486 F. Supp. 2d at 691-93. Thus, it held

that, even if strict scrutiny applied, the challenged provision was constitutional Id.

Mo1jp-Crçp did not hold that strict scrutiny was the required standard.

the court, cx mIning car ddac prop hitian for uHic up oc s u idc
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constitutionality even under strict scrutiny review.. See Joyner v. Mofford, 706

F.2d 1523. 1532 (91h Cir. 1983) (prohibition against incumbent public officials

running for any other elective office athanced substantial and important state

interests such that it survived both rational basis and strict scrutiny); Oklahoma

State Election Bd. v. Coats, 610 P. 2d 776, 781 (Okia. 1980j (governmental

interests in efficiency, objectivity, and public employee integrity supported

constitutionality of statute prohibiting candidacy for other office under either

rational basis or strict scrutiny).

The City has presented “precise” and recognized governmental interests

served by its prohibitions against employees seeking or holding elective public

office. See Brief-in-Chief at 14-23, 26-28; e also Pinnell, at ¶ 32 (holding that

countv’s interest in conducting its government in an organized and efficient

manner was a legitimate governmental purpose) Anderson does not require, as

‘Kane ugg ts. ti t th Citr stab! h tual airis as poscd to ar icu1 rig

‘pt) cKi r’r

1 .r’t1

are served by the challenged enactment Iielasko 1 693 1 Supp at 586 (cited

authorit\ omitted): see also in re Hodudon. 19 A3d 598. 605 ‘Vi 2011
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Montano v. Los Alamos ciy 1999-NMCA-108, 11, 122 NM 454, 926 P.2d

307 (a classification may be supported by possible” goernmental interests

rationally related to the classification)4

The City’s prohibitions against candidacy protect integrity — both real and

perceived in City government, which promotes positive City relations throughout

the state. The prohibitions ensure that a City employee’s loyalties are not divided,

or personally motivated, on votes cast in the state legislature affecting land use,

water rights, taxes, labor, employment, municipal bond matters — and even the

HDOA — where the City’s interests may conflict with those of the elected

employee’s constituency. or the elected employee. The prohibitions protect

against Hatch Act violations and their detrimental consequences should penalties

be imposed.

Kane bore the burden of showing that the Citys prohibitions serve “no ‘valid

merit’ I irt iest, alej nrea na I ald arhit rx a to a jour t rr re

wh ‘cit eri’a

‘1t’a4a Jqit’ and -Qz! tllcflcate that cx en It strict crutnx ri crc
applied, the Ct ‘s prohbtions against candidac ri ould not he held to cx idential\
tand’ ds f h ‘ne a tual r pr bable harm UI hree mrt tour that he

( I 1 0

themselves, for satisf ing a heightened scrutiny standard.



B. No Evidence Supports Kane’s Claim That The City Enforced Its
Candidacy Prohibitions Against Her Because Of The Content Of
Political Speech

In efforts to elevate her First Amendment claim to strict scrutiny review,

Kane tries to create a fundamental “free speech” right where none exists. She

asserts the City opposed her candidacy because of her political viewpoints and the

content ofpolitical speech in pursuing public office. Answer Brief at 14-19.

The record lacks any evidence of Kane’s political viewpoints or political

speech. It was the mere fact of Kane’s candidacy — and nothing more — that

prompted the City’s actions as she continued pursuing elective public office,

without City approval, after being advised it violated the City Charter and

personnel rules. Exs. 1-7. Kane’s conduct constituted willful and disruptive

insubordination. See id.

Kane’s argument that the City’s purportedly different treatment of her as

compared to firefighters Tones, Luna, and Montoya proves it did so because ofher

political viewpoints and speech is nonsensical. No evidence exists of these other

firefighters’ political viewpoints or speech to support concluding that the City

treated Kane differently because ofhers as compared to theirs.

Moreover, Kane failed to prove she was similarly situated to these other

firefighters to show that she was treated dissimilarly on any grounds. Brief-in

Chief at 24-26. Evidence of disparate treatment does not exist. The district court’s

6



conclusions that the City knew about all the other firefighters’ elective office

pursuits when they occurred, and chose not to pursue disciplinary action against

them, is not supported by substantial evidence. See Brief-in-Chief at 24-26. The

stipulated facts do not reach as far as Kane argues. Answer Brief at 1 6, n. I.

Because the fact of Kane’s candidacy prompted the City’s actions — not

political views or speech — Murphy v. Cockrell, 505 F.3d 446 (6th Cii-. 2007)

actually supports the City rather than Kane, See Answer Brief at 14-15. Murphy

noted that a public employee may be lawfully terminated because of the mere fact

of that employee’s candidacy. 505 F.3d at 450. But the py defendant

testified that she terminated the plaintiffs employment because of campaign

statements she made questioning the defendant’s experience and criticizing the

defendant’s change of party allegiance shortly before her nomination. 505 F.3d at

448-49. No similar evidence exists in this case,

C. The City’s Prohibitions, At Most, Minimally Affect Ballot Access
And Voters’ Rights

ie City’s proC hitions do nct. severelC ressrict ha lot scar ss and voters’

rights Answer llrief ‘ 7 1 0 he. City s prohid iti.ons do not impact such interests

at all, or do so only to a minimal, a.rd therefore, con..stitutional degree5

indeed. Anderson distinguished the ballot access situation bethre it from the
con1en1neu i I ‘resig to-run piot ision found Lonstitutkonal in Lmens noting
that lement upheld resLrict’ons on canoidacy that sei e legitimate statL goals
which are unrelated to First Amendment values. 460 US. at 788, n,9,

7



Ballot access cases focus on the degree to which the challenged restrictions

exclude certain classes of candidates from the electoral process based on whether

the restrictions unfhirly or unnecessaril> burden the availability of opportunity to

get on the ballot. Clements, 457 U.S. at 964. In general, laws that offend voters’

First Amendment associational rights affect, in some way, the actual right to vow

or the ability of voters to advance their political views through candidates who are

prevented from running. Zielasko L1 693 F. Supp. at 585-86. Neither situation

results from the City’s prohibitions against its employees seeking or holding

elective public office.

Government employer prohibitions against employees becoming candidates

are conditions of employment that do not exclude persons interested in elective

office from getting on the ballot. Such restrictions simply require that employees

choose between their current public employment and running for elective office.

See ner 7)6 1 d jt c33 ( resil to u i’ st late lid nc crc’ stat )tTic als

ke.t.r. !nt crbjsdd:- I.w .tker tf’\ it mcc’i ;ac,:r.c tL’1. ‘he q. t

to 1 s o c 4 cli
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incon enitnt did not transform the i esign-to-run provision mto an

unconstitutionally buidensome restriction on ballot access).
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Had the City disciplined Kane for violating its prohibitions against

candidacy, such discipline would not have impacted her ability to get on the ballot

itself. It would have impacted only her City employment. While Kane may have

been forced to choose between continued, active City employment and running for

the state legislature, having to make that choice does not unconstitutionally burden

her actual access to the ballot as a candidate. See jpypç and Worthy, supra at 8.

Nor are voters’ rights infringed by the City’s prohibitions. ‘[TJhe right to

vote is the right to participate in an electoral process” urdick v. Takushi, 504

U.s. 428, 441 (1992). While voters have the right to be able to cast their votes at

the polls, they have no ftindamental right to vote for a specific person, for persons

having City employment, or for firefighters in particular. See Zielasko II, 873 F.2d

at 961 (“[Njo one is guaranteed the right to vote for a specific individuaL”).

Moreover, the City’s prohibitions against candidacy apply to all employees,

eaaid cs f p tical aft Idtlons o bel cfs hc do ot dcon crs (1

a’ ruii’ a e s rd pie u1 ou a i aS( al y

ip ‘td es a

S

shether or not ( ity emplo\ ecs br firetighters in particular) appear on ballots

throughout the state, Nc Mexico voters remain frec to go to the polls and cast

l Or p9t ao a 9
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Government employer prohibitions against employee candidacy, and similar

“resign-to-run” laws, impose minimal burdens on candidate and voters’ interests

that sur\ive rational basis review. Scc Joyner. 706 F2d at 1533 (provision

restricting state officials from running for other public office, at \\orst, imposed on

officeholders a loss of income and possibility of being without public employment

— burdens which were easily outweighed by the government’s legitimate interests

in orderly, consistent, and honest government); Zielasko II, 873 F,2d at 960-62

(provision precluding the election or appointment of any person over 70 years of

age to state judicial office did not unconstitutionally affect potential candidate’s or

voter’s rights; plaintiff had no fundamental right to public employment or to run

for elective office; voter had no guaranteed right to vote for a particular individual

and remained free to campaign, support, and vote for her party’s candidate);

Worthy, 142 F. Supp 2d at 817 (holding “resign-to-run” provision placed a

ninim I burden o vote Fr t A c drnc i ig )

1) The ( it \ Prohihtn;is Should ot lie Found 1. nonstieutinal
hi u I I) it I
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The US. Supreme Court disfavors striking laws as facially overbroad and,

instead, favors applying overbreadth scrutiny to fact situations as presented on a

case-by-case basis. See Broadrick. 413 U.S. at 612-16; see also Clements, 457

U.S. at 972, n.6 (holding that judge challenging “resign-to-run” provision could not

challenge the provision’s application to him because it might be unconstitutional as

applied to others, reasoning that the First Amendment would not suffer if the

challenged provision’s constitutionally is litigated on a case-by-case basis).

The constitutionality of the City’s prohibitions against candidacy for non

partisan elective office is an issue best left for a day when it is squarely before the

court. Kane challenged the constitutionality of the prohibitions as applied to her

bid for partisan elective office. Analyzing whether the City’s prohibitions are

overbroad as against non-partisan elective offices wastes judicial resources.

Broadrick and Clements counsel against making such unnecessary determinations,

Finally, the City’s prohibitions against partisan elective public office in.volve

c.orstitutionally proscri babie conduct by public, employees. See Brief-in-Chief at

14-28; supra at. 1. -5, 7-10. To the. extert that non-partisan polit.ical activity is

m’csibly tnreatrmj i at all bt the s piohioition tnrt doa aot make

the prohibitions substantially overbroad and invalid as a whole. See Letter

Carriers, 413 US. at 580-81 (reversing district court’s decision that Hatch Act was

unconstItutionally O\ crroad reasonmh that some prov]si ons covered

11



constitutionally proscribable partisan conduct, and the extent to which pure

expression may be impermissibly threatened h\ other provisions did not make the

statute substantially overbroad and so invalid on its face).

E. The City’s Prohibitions Do Not Add Qualifications For Elective
Public Office

Kane did not allege that the City’s prohibitions added candidacy

qualifications for public office in violation of the Nev Mexico Constitution, RP:l

3. She raised that argument for the first time in responding to the City’s motion for

declaratory judgment, and reasserted it briefly at hearing. RP:81: TR:8, 15, 18. In

response, the City referenced Gonzales as support for the constitutionality of its

prohibitions. TR:29. The City’s reference to Gonzales was sufficient preservation.

Gonzales held constitutional a state statute that prohibited the state employee

from holding elective office on the Santa Fe Council and, in doing so. rejected the

employ ee s argument that the statute imposed an unconstitutional restriction on

hun huidn the eIeCti L otfie. \i at .
I h at O Gzale

H i U tHe iI Ip H h

rL Uru . trut in I

oId an elected State oft1 dd at alter the cua1ifatinr1 neessaH t run tor

fflce - it established requirements tbr retaining culiece employment). (oqs. O 1 ()
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P. 2d at 780 (state statute which restricted district attorney from running for other

elective office did not impose additional qualifications on the candidacy for federal

public office).6

F. The City’s Prohibitions Protect Against Hatch Act Violations And
Are Supported By The Same Legitimate Governmental Interests
Supporting The Hatch Act

Kane argues “[tJhe City does not have statutory standing to sue pursuant to

the Hatch Act,” and that the district court did not has e subject matter jurisdiction to

determine “[t]he federal Hatch Act does not apply to this action as any federal

money . . . is de minimis.” Answer Brief at 23-25. Kane’s arguments

misapprehend the City ‘s reliance on the Hatch Act.

The City has not sued Kane for any I latch Act violation. The City’s

interests in abiding by the law and protecting against the consequences of hatch

Act violations are legitimate and important. $c Brief-in-Chief at 14-15, 20-21.

‘st.nmcrtal ntc.rest surpor ng hat It kt poP hit fl% against put Ic
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employee political activities similarly support the Citys prohibitions against its

employees seeking or holding electixe public office. See Brief-in-Chief at 14_28.8

IL KANE FAILS TO REBUT THE CITY’S SHOWING THAT § 1O-7F-9
DOES NOT PREEMPT THE CHARTER PROViSION

The City stands on the preemption analysis in its Brief-in-Chief (at 29-43),

and believes that Kane’s response merits limited reply as follows:

A. Legislative History Favors The City

Kane represents that a preliminary version of NMSA 1978. § l0-7F-9 (2010)

provided: “A hazardous duty’ officer who is an employee of a political subdivision

of the state shall not, as a condition of the employment, be prohibited from seeking

election to. or serving as a member of. the governing body of any other political

subdivision of the state” Answer Brief at 32-34, Another provision stated that

the HDOA “govern[sj the relationships between hazardous duty officers, as

emp’oyees and the state or any of its political ubdi\isions including home rule

niuniuc ‘ d. BtF r ns cr reir tcr’n tiC triI at jdir1J Id

‘fl t i iIi I r ir i’e’ “ fl Ii I I;

ct a c no longer iablc (Ans ci I3rief at 10 11) are refuted by the continued
xistence o the hatch et itself ard the C itr nu reu. uth r ties 1hold uc

restIiction on public empluy cc eandidac\. and resignto-run provisions, br the
same and similar governmental intersts er ed b the Hatch \et,

assertions at face aJue for purposes of reph.
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The removal of these provisions actually supports the City’s position that

§ lO-7F-9’s “except as otherwise provided by law” language preserved the City’s

prohibitions against employees, including firefighters, seeking or holding elective

public office as a condition of City employment. Brief-in-Chief at 30-34.

B. The City Charter Provision And Personnel Rule Are “Law”

Kane argues that the City Charter proiision and personnel rule fall outside

the “except as otherwise provided by law” exemption in § lO-7F-9 because they

are not “laws,” and that the City never argued that its enactments quali as “law .“

Answer Brief at 35. Kane is wrong. The City cited authorities establishing that its

enactments are “law” and, therefore, fall within the exception language in § 10-iF-

9. See Brief-in-Chiefat 29-34.

C. Governing Authorities Do Not Support Kane’s “General Law”
Arguments

The City’c prohibitions against candidacy serve important goiernmental

in’erec’s and retulate its internal rtlanonchp ith fl’etigh’n is ç;t3 cnip!o

S 13 —( ci 1 —, (i R ‘4 el u. z ! rttiat

U r I ‘rio ts’t i. i. t l.
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IS



Kane contends that citizens statewide have an interest in knowing that

employers are respectful toward firefighters, and that firefighters are guaranteed

certain rights and prh ileges in the workplace. Answer Brief at 36-37. Relevant

authorities do not support stretching the meaning of “general” la to such a degree

(çç Brief in Chief at 37-38), and Kane cites no specific authority that would

support doing so.

D. Kane’s “Expressly Denies” Arguments Are Legally Irrelevant

Kane argues that, because the entire HDOA applies generally to home rule

municipalities, and affords firefighters various rights regarding investigations

against them, personnel files, and financial prhacy, such provisions establish that

§ I O-7F-9 “expressly denies” the City s home rule authority to prohibit its

firefighters from seeking or holding elective public office. Answer Brief at 38-39.

Her arguments fail under governing standards and rest on stretched implications.

Sec I iet- (hid at 3( 40.
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precmption analysis as lot driven in the considerations that govern the

cxemption language in * l0-7F-9
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E. The Charter Provision Is Governmental, Rather Than Legislative,
In Nature, Because It Regulates Employee Conduct

The City Charter prohibition against candidacy is a reasonable condition on

City employment that is supported by legitimate interests in promoting efficiency

and integrity in providing governmental services, See Brief-in-Chief at 14-23, 26-

29; see also supra at 1-5, 7-10. It is an internal management policy regulating the

employer/employee relationship. ffl, 65 So.3d at 377 (policy prohibiting

college employees from simultaneously holding an elected State office was an

internal-management policy).

Kane argues that interpreting NMSA 1978, § 3-15-13(A) (1984) to preserve

the City’s Charter provision leads to absurd results because a home rule

municipality could pass legislative Charter provisions contrary to state statutes.

Answer Brief at 43. But, as noted in State cx rd. 1jyçy.Bonem. 114 N.M. 627,

845 p “d 150 (199) 3 15-13(A) preserves municipality Charter proxisions that

are a di nirenidi - no en iai — r narnre S I3 ut in C hif w
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F. The City’s Prohibitions Do Not Violate Article X, Section 6(D) Of
The New Mexico Constitution

The legislative powers granted to home rule municipalities do not include

enacting private or civil laws governing civil relationships, except as incident to

the exercise of an independent municipal power. N.M. Const. art. X, § 6(D). If the

City’s prohibitions against candidacy fall within Article X, Section 6(D), the City

has demonstrated that they do not violate its terms. $cs Brief-in-Chiefat 40-42.

Kane argues that Article X, Section 6(D) does not apply at all because the

City’s prohibitions are not private or civil laws governing civil relationships.

Answer Brief at 4445. If that is the case, then the prohibitions are a constitutional

exercise of the City’s home rule powers unimpaired by Article X, Section 6(D).

Kane offered no response to the City’s showing that its candidacy prohibitions

qualified as “incident to the exercise of an independent municipal power.” ç

Brief-in-Chiefat 40-42.

G. Section 3-17-1 Does Not Invalidate The City’s Prohibitions
Against Candidacy For Elective Public Office

Kane concedes that the City Charter’s prohibition against candidacy is not

unlawful under NMSA 1978, § 3-17-1 (1993). Answer Brief at 45. She offered no

response to the City’s showing that § 3-li-I also does not invalidate Personnel

Rule 311.3. $.ç Brief-in-Chiefat 30, n.4, 4243.

18



Ill. THE CBA PROVIDES ONLY THAT THE CITY MAY CONSIDER

GRANTING LEAVE FOR A FIREFIGHTER TO SERVE IN

ELECTIVE PUBLIC OFFICE

Kane argues that the CBA provision “evinced intent” to decline enforcing

City provisions prohibiting elective public office candidacy as against firefighters.

Answer Brief at 46-47. The CBA’s plain language refutes Kane’s argument. The

provision simply acknowledges that the City may choose to grant leave for

firefighters to serve in non-City elective public office.

IV. CONCLUSION

For all the foregoing reasons, the district court’s injunctive relief and

declaratory judgment in Kane’s favor should be reversed, declaratory judgment

should be entered in the City’s favor, and Kane’s Application For Temporary

Restraining Order, Preliminary Injunction And Permanent Injunction And For

Declaratory Judgment should be dismissed, in its entirety, with prejudice.
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