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I. NATURE OF THE CASE AND COURSE OF PROCEEDINGS
Petitioner Emily Kane. a Captain in the Albuquerque Fire Department, filed

an Application for Temporary Restraining Order, Preliminary Injunction and
Permanent Injunction and for Declaratory Judgment against her employer, the City
of Albuquerque 1”the City”J. RP:l-IO, Kane sought protection against potential
disciplinary action based on her candidacy for the state legislature. RP:1-3.
Article X, Section 3 of the City of Albuquerque Charter (“Charter”) and Section
311 3 of City Personnel Rules and Regulations (“Personnel Rules”) prohibit City
employees from running for or holding elective public office, RP:20-2 1.

Kane asserted that the City’s prohibitions violate the First and Fourteenth
Amendments of the United States Constitution, are preempted by NMSA 1978,

§ I07F 9 (2010) of the New Mexico Hazardous Duty Officers Employer
Employee Relations Act [“HDOA”j. and breach the CoI1ecti e Bargaining
Agreement [“( BA bete” i’et fircfighteN aaien and t e ‘ ty RP’23. Kane
eque tel jan e e’ drgui Ct mt tea icier >requ1’rei

I d a C C 1
a Ic s i
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,

judgment that the ( BA prohthited the City from enforcipe its CCartc ard
perseneel ‘cie roCibitions against her running for r C ilding deco e state ofc
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An order was entered temporarily enjoining the City from taking any
disciplinary action against Kane based on her candidacy for elective state office.
RP:44-45. The City thereafter moved for declaratory judgment in its favor, asking
for a determination that provisions in its home rule municipality Charter and
Personnel Rules forbidding City employees from seeking or holding elective
public office are constitutional and otherwise lawful, and enforceable against
Kane, RP:5O58.

The district court held an evidentiary hearing on Kane’s application and the
City’s declaratory judgment motion. TR:4. The court granted Kane’s application
for injunctive relief and denied the City’s motion, RP:13234; TR:92 97. The
district court permanently restrained the City from taking any action to discipline
Kane for seeking or holding office as a Representative in the state 1-louse of
Representatives. RP: 1 3234
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11. SUMMARY OF RELEVANT FACTS AND PROCEEDINGS
Facts and exhibits stipulated to by the parties before the evidentiary hearing,

and attachments to the parties dispositive filings, established as follows:
Kane is a Captain in the Albuquerque Fire Department, and has been

employed with the department for approximately twenty years. RP: 125. She is a
firefighter paramedic and works in the emergency response division, RP:36, In
March 2012, she formally advised several City officials that she intended to run for
state public office as a Representative in the state legislature. Ex, 3. Discussions
ensued between Kane and the City regarding potential legal barriers to her seeking
or holding an elective state office while actively working for the City. Exs. 2, 3.

On March 26, 2012, the City informed Kane that it was not legally possible
for her to run for or hold office in the state legislature while working for the City
based on provisions in the City’s home rule Charter and its Personnel Rules, Fx I
The Charter prohibtts ernplo’ecs ftom hcId]ng eler1e publtc office,

1a iay i93 ep’oy f th i’ r n hib1td fr ni1cirig a ‘ecL t. U tic S ate I’ \ Me ‘c rr jtti’ U iZ ‘r(cttUi
L)4( :,O; -‘Ct’ . t1LL ) ‘ Uit (t i\

‘IC’ ‘Nj ‘‘ e ‘ii d U ‘iItei he dar1 itt’ti’i

City of kibuqu ue Coatc, !\rt Jo X Sectois i adopted a Regula Munictpal
Flection Octobc,e 3 i99 as P”oposleion S’ A”i e X aiiendu r
\ ur’ ipJ I ‘cc on, Uctobcr . I99. as part of Proposition #4) Lx, 1.



Personnel Rules similarly prohibit City employees from running for or
holding elective office with the state or any of its political subdivisions while
actively employed with the City:

3 11 .3 Political Activities

No person shall engage in political activity that diminishes theintegrity, efficiency or discipline of the City service. No employeewill participate in the following types of activity:

B. Be a candidate for or hold an elective office of the State of NewMexico or any of its political subdivisions,

3 11 .4 Hatch Act Provisions

City employees whose principal employment is in connection with an
activity financed in whole or in part by federal loans or grants madeby the United States or a Federal agency are required to comply withthe provisions of the Hatch Act,

These employees may not:

C. Be a candidate for public elective office in a partisan election,

1 :tor re’4 kite Va pio t u it c ( h .

j)

r i A I I t [. t C d i1. J
- ti J \ d’ r t C

enitI iyec and run for the state legIslatute as she intended Lxs I \ ethelec
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During late March and into April 2012. Kane continued disputing and
disregarding the City’s stated legal impediments to her candidacy RP:126; Exs I-
3. On May 14, 2012, Fire Chief James Breen confinned to Kane that her request
for permission to run for an elective state office had been denied based on the
Charter and Personnel Rule prohibitions against City employees running for or
holding elective state office. RP:126: Lx. 4. Chief Breen instructed Kane to
immediately surrender her candidacy or end her employment with the City. Lx. 4.
If she chose to continue running for state office, Chief Breen advised that she
would be entered into a disciplinary process and could face discipline, up to and
including termination ofher employment, It

When Kane did not comply with Chief Breen’s directive, he infonned her
that she needed to appear for questioning in connection with an investigation
stemming from alleged mappropriate on and or off duty conduct by her. Lx 5
Pnsstble ‘w!atioi’s of the Charter and Persoppel Ruks ‘erc iJntiLe as cot u’r1’

J,, qgn’%% a Tre ‘eugafacn •rss’d all tS I%.’ SLaj’fO”tCd c.e
—.,r j’jt. ‘IC •lP’t .j ltlL’(ai, ‘ n t ‘ .:
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On May 30. 2012. Chief Breen issued notice of a pre-disciplinary hearing,
informing Kane that she had engaged in prohibited behavior and was being
charged with conduct unbecoming of a City official and Fire Department
employee. Ex. 7. She was instructed to appear on June 1, 2012, to respond to the
charges. However, the prediscipiinary hearing never occurred because, by
this time, Kane had petitioned for injunctive and declaratory relief to prevent the
City from pursuing disciplinary proceedings against her, RP: 1. On May 31, 2012,
she obtained a temporary restraining order prohibiting the City from proceeding
with the predisciplinary hearing or taking any disciplinary action whatsoever
connected with her candidacy for an elective state office, RP:4445.

By the time of the July 2012 evidentiary hearing, Kane had preailed in the
Democratic primary election and was a candidate for election to the state House of
Representatives. RP:125, Kane stated that she ou1d not campaign or serve as a
1ck1siatii ‘hle on dnt Id. She acknowfedgd that no auth ozcc (tty fic.a1

‘ro fl a’e’ ‘ c 4 L P 2(

4
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cuui1clor w ithout obiecton h\ the (iv RP. 126 He vs t dicip c .
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intentions to run for village councilor, or that Torres knew he was violating the
Charter and Personnel Rules in running for and serving in that position.

Oer the City’s objection. the district court allowed Kane to call Diego
Arencon, a previously unidentified witness attending the proceedings. to attempt to
establish that the City knew about Torress Bernalillo councilor service when it
occurred1 TR:5765: see gi RP:92. Although Arencon claimed he had personal
knowledge that Torres’s direct supervisors knew Thires served on the Bemalillo
Council, he speculated it was “common knowledge,” and only assumed that ‘Torres
discussed his service with his supervisors. TR:61. Arencon testified he had no
direct knowledge of any such discussions. Id.

Arencon stated that, at some point during some conversation with Chief
Ortega. Torres’s service as a Bernalillo Councilor had been referenced jokingly.

TR:61 62. However, Arencon said, ‘This was obviously after the fact” TR’62
On rsse arrina i . Arencen adn;itted ne had no spec’Ii kno r agc of wh ehcr

i i. ‘h I nrr, Ij P;IliI ( cnc nt vI Inr

OI s C tic

that hs caic1caic5 (a nartisan elective office) vas no permitted h (its policy.

R20. 52. ioties as not discpJ ned n connection uth hs ma\oral

I ar d t’paac tn Kac unu (hid Brecn as the only potentiale identiary hearing witnesses. TR:35: Ex 8 (emails at the end)
7



candidacy. RP 126. Chief Breen did not know whether Torres surrendered or did
not surrender his candidacy after being informed it was not permitted. a Tones
was shown of record as having lost the mayoral election, a However. Kane
presented no evidence establishing the City actually knew that Tones continued his
candidacy after being informed it violated the Charter and Personnel Rules.
Although Kane previously identified Torres as a witness, the did not call him to
testi&. RP:92; çç also TR:5, 31 (Kane’s counsel advising the district court the
case was boiled down to legal argument based on the stipulations, and stating, “it
was anticipated the stipulated exhibits and stipulated facts would be sufficient” in
response to the district court directing Kane to present her witnesses and evidence).

Phillip Luna served as an Estancia Village Trustee for four years beginning
in 2002. ItP:127. Luna was not disciplined in connection with that service. jj
Howe er, this too was a non-partican office a Kane prcsented no e’ idence that
I utia rotified the C iy. r advaqt.e f any inte1t ‘r s 0 ut or ru ce. • ha.
I - “

. ard1a. ara’ tust’e nt i(’ I I , ci .nc

.. .Jl.’ %,.
“ ‘ir :1 .w ‘

c, •.
•. I,, 1t.• cc’ ccrt..’ ½. i c .

lied ina as a iiitness slit, did not o call him to testify RP’92: TR’S. “1
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office, The City allowed Montoya to serve pursuant to a “loaned executive”

agreement under which the Pueblo reimbursed the City for Montoya’s salary

during his term, RP: I 2627. Thus, Montoya was not on active firefighter service

with the City while holding the nonCity office, Although Kane previously listed

Montoya as a witness, she did not call him to testify. RP:92 TR:5, 3 1

No other evidence regarding firefighters seeking elective office in the past

ten years was presented. TR:89. Regarding other City employees, it was

stipulated that, in recent years, two assistant city attorneys resigned to seek elective

office. RP:127,

Section IO.I4 of the City’s QBA with the firefighters union ga’ve the City

discretion to permit leave for union members to serve in elective public offices

(similar to the arrangement made for Montoya to serve as Santa Anna Pueblo

Goernor). TR:33. The prosion stated “Sufficient leave of ahcence without pa

rn y bG g antd to pen 1ane tt cmp1oyee; to cna[ Ic to h d a non Cit pubfc

(t i . t ie frd d

K I?
,

‘. I P F
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ilt

ax doPars RP’ I 5 Hoc’ or the Albuquerque Fire I)epartment rece1 es federal

toed ag tol but ii ‘ innted o Items such as hruathng appaatu. and turnout gear
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RP:36, In the past five years, the Department received over $1 million from
various federal grants that was used to purchase equipment. RP: I 2526: Ex. 8.
During the previous fiveyear period of time, the Department recei ed over $1.5
million in federal grant aid, Ex. 8. Since 2002, federal funding used to purchase
personal protection equipment and breathing apparatus that Kane uses in
connection with her firefighter duties exceeded $1.26 million, RP:36: Ex, 8.

Kane asserted the City’s concerns regarding the Hatch Act were unfounded,
TR’6783. Kane offered an advisory opinion letter addressing whether the Hatch
Act prohibited an Albuquerque metropolitan court security officer from running in
the partisan election for sheriff, TR:72 76. Although the opinion concluded the
Hatch Act did not apply, the equipment purchased with federal funds was not used
by metropolitan court security officers, Id. Kane’s counsel also argued the grant

aid received by the Fire Department for purchasing equipment was toc de minimis

vhen cn”rpacd to hc i)epartnient’s total nudget f ‘ Kane s ‘ardidac o poce d

P ‘‘ ‘ 3 Ici ‘ L.I’ i rtcd ‘‘ a “ ‘tj
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in granting requested relief to Kane, and in denying the City’s declaratory
judgment motion, the district court stated the following findings and conclusions:

I. the City has no valid interest in preventing City employees from
running for or holding non-City elective offices:

2. the City failed to establish a credible, foreseeable conflict of interest
arising out of simultaneous service as a City firefighter and service as an elected
state representative (a partisan political office);

3 the City failed to establish an impact on the actual or foreseeable
operation of the City as a result of Kane holding a non-City political office while a
City employee;

4. the harms asserted by the City as arising from City employee service
m the state legislature were just conjecture and speculation,

5 at least three City firefighters have sought and held political offices
“4k ewpk”ea ), the City

C 1. o.%%n.rq?cr tip”t jLt ‘b tIC.. I i. •) let

—‘ t •. 1—’ C F I 1 t
Jlt.j• r OL’Ij jtc

poluicatoffcc .
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9 the blanket prohibition against City employees seeking election to,
and holding office of the State of New Mexico or any of its political subdivisions
contained in Section 311 .3 of the Citys Personnel Rules and Regulations is
overhroad and thus unconstitutional;

10. the New Mexico Hazardous Duty Emp1oyeeEmployer Relations Act,
NMSA 1978, § 10-7F9. preempts and voids the prohibition on political activity
contained in the City’s home rule Charter, Article X. Section 3. as applied to City
firefighters, including Kane;

11 the federal Hatch Act does not apply because none of Kanes salary is
funded by federal tax dollars and any federal grant money received by the
Albuquerque Fire Department is de minirnLs in relation to the departments
$70,000,000 operating budget; and

2. the City entered into a CBA whereby it agreed that members of the
fi cfightrs a i on ra’ 1ink! letaJ otRee and ma be ra ted lea e i i tej

) cr( ‘ cc RI 1L

edgmerit fl)t](;fl



IlL ARGUMENT

A. The City’s Prohibitions Against Employees Seeking Or Holding ElectiveOffice Of The State Or Any Of Its Political Subdivisions AreConstitutional And Lawful

I. Preservation of issue,

This issue was preserved by the City’s response to the application, its
declaratory judgment motion filings, and argument at the hearing. RP: I 5 16, 20

23, 5354. I I4i7: TR:22.

2. Standards governing review,

When injunctive relief rests on resolving a question of law, the question of

law is reviewed de novo ggy. Brown, 2003NMCA126, i 9, 134 NM. 459,

78 ‘3d 913 Constitutional questions are reviewed de novo, New Mexicans for

2O06NMCA007, ¶11. 138 NM. 785, 126 R3d

1149. All legislative acts, including municipal ord’nances, aie presumed to be

ostatonal (iarcid \i1igçm1eras. 118 NAI 116. 11%, I 2d 5
( _• :\(flC d d1 ‘ Fa 1utc%h

1>

- hi t ‘I

cr p csump ion fhorin its validit Garcia 108 N M 21 118 (7 P 2d at 57

If a ac a i b apr 1 d or intern ctcd to av 1d orsti oonai corfli ‘ s



appellate court must uphold the law unless it is satisfied beyond all reasonable
doubt that it exceeds constitutional limitations, kL at 118. 767 P.2d at 357. The
party attacking the law has the burden of establishing its invalidity. Id.

3. Kane has no fundamental Constitutional right to seek or holdelective public office, and the Charter and personnel ruleprohibitions are rationally related to legitimate governmentalinterests,

It is welFsettled that a public employer may, consistent with the First
Amendment and other provisions of the federal Constitution, prohibit its
employees from running for political office, Stateex rd. Harkieroad v. NM. State
Police Bd,. 103 NM. 270. 271. 705 P.2d 676. 677 (1985); US. Civil Serv,
Comm’n v. Nat’l Ass’n of Letter Carriers, 413 US. 548, 556 (1973). A
government’s action in enacting legislation prohibiting its employees from running
for public office does not in and of itself violate the First Amendment Harkieroad,
103 NM at 27172. 70 P ‘d at F7778 (c!ting Stateex rI(Tonzale%vMan,ao!

S \M 2) [d ro H})) 1 )r e ocni7r a]dIa c

1i
. ‘1 L Stt Sp’en c 5c

t •

Li Ciemet ‘rm 4’7 [S. J, h3 [982) quoted aueonty

r rt! C tC vr ei ‘ek g r Ll r
dcct’ e pubhc oftce ha e existed for decades. The federal Hatch Act prohibits

13



federal public employees from running for the nomination, or serving, as a
candidate for election to a partisan political office. 5 US.C A. § 7323(a)(3)
(enacted in 1939). The Hatch Act also prohibits an individual employed by a
municipality, whose principal employment is in connection with an activity
financed in whole or in part by federal loans or grants, from being a candidate for
elective public office if the individuals salary is paid completely, directi’y or
indirectly, by federal funds. 5 U,S C A. § § 1501 1 5012 New Mexico, like the
other 49 states, has a statute prohibiting state personnel from holding partisan
political office while employed with the state that is patterned after the federal
Hatch Act, See NMSA 1978, § 1092l(B) (enacted in 1961); see also Gonzales,

87 NM. at 232, 531 P2d at 1205: Broadrick v. Oklahoma, 413 US. 601. 603-07
(1973) (Oklahoma statute, which prohibited candidacy for nomination or election
to any public office, 1ike analogous provisions of the other 49 states, was patterned

o and sLr\d th san’e tuncton a. ih federa Ha ch \t)

Srn ti,,, ( ‘ p, 1r RnL. - Ji

— a Y 0 jr

I-
‘

die ric o r rClC an the dcc sloe J0 appeal tIe Hatch \et p 1 ihitedmen c!pal crlploees xhose -t’ncapal employment 15 in onne ior v dh a ii s .t hat ccc r cs cdcra1 jndine from he op andidat s r puH I t eft1 c’jr-’t Ltr -rai enpHec. sal \ cc adb: I &funds as addec by amcndmem on December 28. 2012, See 5 U,S,C,A.1502(a)(3).
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not impact any fundamental constitutional right, they have consistently withstood
the test of time as being rationally related to numerous legitimate governmental
interests,

Prohibitions against local government employees from running for elective
public office serve legitimate governmental interests in ensuring that programs
receiving federal funding are administered in a nonpartisan manner, and
protecting against the public perceiving that employees involved in administering
the programs are partisan politicians exerting inappropriate partisan influence,
MojjaCiepp y. U. S._Merit Ss. Prot. Bd., 486 F. Supp. 2d 680, 691 (N.D. Ohio
2007). Permissible legislative motivations for limiting the political activity of
public employees extend far beyond ensuring impartial decisionmaking, and may
include ensuring that government employees will not be used to build a political
machine and that their employment and advancement will not be based on their
poitical act e\ or mflueoc Sec r,ited Pcb Workers v Mitc’i’ 33 j S 75
11 04 \ (

•

-t ,,
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employees in fact avoid practicing political justice; it is also critical that they
appear to the public to be avoiding it ‘if confidence in the system of representative
Government is not to be eroded to a disastrous extent.” Id. at 565; see also Asher
v. Lombardi, 877 S.W.2d 628, 630 (Mo. 1994) (a governmental entity has a
legitimate interest in maintaining public confidence in an impartial civil service
removed from partisan political pressures).

Consistent with these firmly established precedents, the New Mexico
Supreme Court has upheld prohibitions against state personnel seeking or holding
elective public office under circumstances similar to Kane’s, In Gonzales, a state
Water Resource Assistant was elected to serve on the Santa Fe City Council, 87
N.M. at 2303l, 531 P.2d at 1203M4. He sought an order prohibiting the State
Personnel Director and State Engineer from discharging him from his state
employment pursuant to a statute prohibiting state personnel from holding poEtica1
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conflicting demands upon his time, his energies. his capacities and his loyalties.”
j For these reasons, the court held that the proscription he sought to evade was a
reasonable restriction on his state employment. jj

In Harkleroad. a New Mexico State Police personnel rule prohibiting
officers from running for or holding elective public office was upheld as a
constitutional restriction on an officer’s employment. 103 N.M. at 271-73, 705
P.2d at 677-79. The officer challenged a disciplinary suspension imposed when he
continued pursuing candidacy for Governor of New Mexico after his supervisor
advised him that such conduct was prohibited by department rule and ordered him
to refrain from seeking elective office while employed with the department. Id. at
270-71, 705 P.2d at 677-78 In upholding the disciplinary suspension, the court
stated the department had imperative interests in prohibiting its officers from
running for an elective public office. jj at 272, 705 P.2d at 678 Those interests
included a oiding potential sltaat’nt% where an f’jcn night appc.az o dei te les%
• lola It!’ ?ttcl .Cr . rcc.t, or ..ut e tin. t Ct .,..J’.’ci. •c . 1. cal out J.
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547 U.S. 410, 419 (2006). Like private employers, government employers need a
significant degree of control over their employees’ conduct for, without such
control, there would be little chance for providing efficient public services,
Garcetti, 547 U.S. at 418: cf, NMSA 1978, § 1063 (1943) (any public employee
who accepts another public office or employment for which compensation is
authorized or any private employment who, by reason of such employment, fails
for thirty successive days to devote his time to the usual and normal extent during
ordinary working hours to performing the duties of his original public employment
shall be deemed to have resigned from that employment).

The Charter and personnel rule prohibitions against employees seeking or
holding elective public office also avoid potential conflicts of interest resulting
from legislative conduct that may be in the best interests of the elected official’s
constituents, but aderse and harmful to that same elected official’s oxn emplo\er
‘\ legislator i exper tea o ‘ore ‘s th duo roard to the viex s f her consi tunt
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785, 788 (Ct App. 1995) (noting that Article X. Section 3 of the Charter regulates
conflicts of interest of City employees).

The benefits of prohibitions like those contained in the Charter and
personnel rule run both ways. Such prohibitions serve the important governmental
interests of eliminating conflicts of interest that arise when public officials are
simultaneously subject to the demands of both their constituencies and their
political parties, broadening opportunities for political and public participation,
reducing the opportunities for corruption inherent in dual officeholding and,
through all these methods, increasing citizens’ confidence in their government’s
integrity and effectiveness, Golden v. Clark, 564 N.E2d 611 (NY. 1990)
(upholding constitutionality of city’s Charter provision, entitled Conflicts of
Interest” that prohibited certain city office holders from also holding offices in

political parties at the national, state or county level).
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If the federal entity responsible for enforcing the Hatch Act determines that
a violation has occurred that warrants dismissal of the employee, the City must
dismiss the employee and not rehire that individual for at least 18 months. 5
U.S.C.A. § 15041506. Alternatively, the City must forgo an amount of
otherwise available federal funds equal to 2 years’ pay at the rate the employee
was receiving when the violation occurred. a The district court’s niling
eviscerates the City’s ability to protect itselfagainst the consequences ofHatch Act
violations, and places it in the untenable position of being at risk for losing
valuable employee resources - or foregoing substantial federal funding to retain
them — for employee conduct purportedly beyond the City’s control?

With these principles in mind, courts have unwaveringly held that
government employer prohibitions against employees pursuing or holdmg elective
public office are not unconstitutionally overbroad. çç Gonzales. 87 N.M. at 234.

The district coi’rt contlusion mat tne Hatcn Act d d nct apply to K4c sardidatv wa n.’ne U aider tic a a w- as It. ‘d3 n t tel dt OiL. .mt\o e.d”vct, wrr’ed tic tsU
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531 R2d at 1207 (state statute prohibiting stale personnel from holding any public
office as not overbroad); Harkleroad, 103 N.M. at 272. 705 P.2d at 678 (State
Police rule prohibiting officers from running for or accepting political office was
not unconstitutionally overbroad because it did not proscribe constitutionally
protected conduct): Broadrick, 413 U.S. at 60307, 6i6i 8 (Oklahoma statute
prohibiting state employee candidacy for nomination or election to any public
office was not unconstitutionally overhroad as it prohibited partisan activity in a
neutral manner); Mpjja-Creso 486 F. Supp. 2d at 693 (Hatch Act’s prohibition
against public employees running for partisan elective office is narrowly tailored to
the perceived harm and not overbroad because covered local employees remain
free to engage in a wide range of political activities despite the prohibition against
seeking or holding partisan elective office).

Article X, Section 3 of the Charter and Personnel Rule 311 3 are
nquestonahiy contitueona a raeta v related t egitm’ate go ernmental
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standpoint, the court presumes the constitutionality of an ordinance where it does
not tramnel fundamental rights or involve a suspect classification); Clements. 457
U.S. at 96672 (legitimate governmental interests rationally related to statute
placing restrictions on government office holders’ access to candidacy for other
political offices disposed of their challenges on both l’irst and Fourteenth
Amendment grounds).

Nor did Kane raise or prove an equal protection violation on any other bases,
The Charter provision and personnel rule are not patently arbitrary or
discriminatory because their prohibitions are facially neutral and apply equally to
all City employees. They contain no “invidious” classification to support an equal
protection claim on such grounds. See Vi i1Giron. 2OO4NMCAOO3,
!f 13, 134 N.M. 24. 84 P.3d 72 (equal protection focuses on the validity of
legislation that permits some individuals to exercise a specific right while denvng
t her): Cenent, L S a 92 13 Ce! al protection clause dd
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claimant must show how he is unequally treated [and thereby deprived of a
protected right] before an [equal protection] issue arises.” Gonzales, $7 N.M. at
234-35 531 P.2d at 1207-08; Village of Ruidoso v. Warner, 2012-NMCA-035,
C 5, 274 P.3d 791 (an equal protection challenge must relate to a protected right).
Because Kane has no constitutionally protected right to seek or hold elective public
office, any equal protection claim based on purported dissimilar treatment fails as a
matter of law.

Kane’s evidence also failed to sufficiently establish that she was similarly
situated to other firefighters, but treated dissimilarly for impermissible
discriminatory reasons. She bore the burden of demonstrating a discrimination
against her of some substance, çç Clements, 457 U.S. at 967. “An unequal
protection claim cannot be made in the abstract,” Gonzales, $7 N.M. at 234, 531
P 2d at 1207. Other than herself, Kane presented evidence of only three other
href’1ites yek’ rg r ioiding offe ir the Past en \ rrs To re and I era s
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Montoya was selected (not elected) to serve as the pueblo’s Governor
(RP.126-27). and Kane offered no evidence that Montoya’s position was a partisan
office. Montoya’s situation was further dissimilar to Kane’s given her insistence
that she remain actively employed while serving at the legislature if elected. Kane
also distinguished herself in her knowing and flagrant violation of the Charter
provision and Personnel Rules. Her refusal to follow established City policies, and
persistence in pursuing a candidacy she knew violated the Charter and Personnel
Rules even after her supervising officer counseled her against doing so, constituted
insubordination that distinguished her situation vis-I-vis her employer from the
other three firefighters’ situations. Kane’s evidence regarding Tones’s Bernalillo
mayoral candidacy actually proved he was treated similarly because. like Kane. he
was instructed to discontinue his pursuit of elective public office when his actions
came to his supcn isors’ attention
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To the extent the district court relied on these findings in concluding that the
Charter provision and personnel rule are unconstitutional, the district court also
incorrectly applied the law to the facts. City of Rio Rancho v, Young, 119 NM.
324. 326, 889 P.2d 1246, 1248 (Ct. App. 1995) (“When a legal conclusion is
challenged on appeal, the appellate standard of review is whether the law was
correctly applied to the facts, viewing them in the manner most favorable to the
prevailing party”).

The district court departed from over sixty years of precedent in holding that
the Charter provision and Personnel Rule 3 11 3 are overbroad and
unconstitutional. The district court’s reasoning that the City has a valid interest in
preventing its employees from running for and holding City elective office
(RP: 132) - but has no valid interest in preventing its employees from running for
and holding non City elective office (it) - establishes its misapprehension of the
issues heft e i. hc (hir prso a percoine rue are nt rn Irp
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service as a City firefighter and service as an elected state representative, a partisan
electk’e office,” “failed to establish that there would be an impact on the actual or
foreseeable operation of the City as a result of Petitioner Kane holding a nonCity
political office,” and that “[tjhe harms that were cited by the City were based on
conjecture and speculation:’ RP. 133. Conflicts of interest inherent to government
employees seeking or holding elective public office are established legal
presumptions that justify government employer prohibitions against such conduct,
See Letter Carriers, Mitchell, Clements, Garcetti, Gonzales, Harkieroad, Molina
Crespo, Asher, and Golden, supra: see also Cottrell, 120 N.M. at 370, 901 P.2d at
788 (Article X, Section 3 of the Charter regulates conflicts of interest of City
employees). No actual conflict or impact on government operation need be
proven. The City’s prohibitions. modeled on the Hatch Act, are prophylactic
nothing in the Hatch Act requires the showing of’ any actual ad erse effect in a
partcuiar ae ft’ iN pro’sions t’ apply eç U SC \ & 7(a(3 I Sf A
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in part, the voluntariness of the decision to accept Government employment). By
accepting employment with the City, Kane necessarily accepted the permissible
restrictions set forth in Article X, Section 3 of the Charter and Personnel Rule
311.3 — and the district court erred in holding otherwise.

4. The Charter provision and Personnel Rule 311 3 do not imposeadditional public office eligibility requirements in conflict withthose set by the New Mexico Constitution,

Kane asserted that the Charter and personnel rule prohibitions against City
employees seeking or holding elective public office conflicted with the state
constitution by imposing eligibility requirements beyond those constitutionally
required. RP:8 1; TR:8, 15, 18. The New Mexico Supreme Court and Court of
Appeals have rejected such reasoning.

in Gonzales, the state official argued that requiring him to resign his state
employment imposed an unconstitutional restriction on him for holding clectve
public office, X 7 N \1 a 232. 531 P 3d a* i 205 1 he Soprcn Cour dcagreed,
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contained in the state Constitution) Thus, to the extent the distiict court found the
Charter provision and Personnel Rule 311.3 oabroad and unconstitutional on this
basis, the district court was wrong.

B. Section 1O-7F-9 Of The HDOA Does Not Preempt And Void TheProhibition Against Poiltical Activity Contained In Article X, Section 3Of The City’s Home Rule Charter As Applied To City Firefighters
1. PreservatIon of Issue.

This issue was preserved by the Citys response to the application, its
declaratory judgment motion filings, and argument at the hearing. RP’ 15-16, 24.
54-56, 115-20: TR:24-26.

2. Standards governing review.

Questions of law involving interpretation of statutes and constitutional
amendments are reviewed de novo. New Mexicans for Free Enter., at ¶11.
Ordinances are treated the same as statutes for purposes of judicial ret iec. a at
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2012NMSCM07, 12, 274 R3d 108; New Mexicans for Free Enter., at ¶ ii. The
court should not depart from the statute’s plain wording unless necessary “to
resolve an ambiguity, correct a mistake or an absurdity that the Legislature could
not have intended, or to deal with an irreconcilable conflict among statutory
pro\’isions.” Rçgçp of the Uniy. of N.M. v. N.M. Fedn of Teachers, 1998-
NMSC-020, 28, 125 N.M 401, 962 P.2d 1236. Neither should the court read
into a statute or ordinance language which is not there if it makes sense as written,
Id. Statutes should also be construed so that no part is rendered surplusage or
superfluous. Id.

The court will not construe a constitutional clause that is clear and
unambiguous on its face New Mexicans for Free Enter., at 1 Ii, If the clause’s
meaning is not clear on its face, by virtue of having more than one fair and
reasonable interpretation the court may consider history and context to shed light
on the terms iscd and to ascerta’ the ill of the peonle Id
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845 P.2d 150, 153 (1992). That amendment gave citizens of a municipality the
right to adopt a home rule charter. Id. at 63O3 1, 845 R2d at I 5354 ç_e also N.M.
Const. art. X. § 6. A municipality that adopts such a charter becomes a “home rule
municipality.” yçs. 114 N.M. at 631, 845 P.2d at 154. Albuquerque became a
home rule municipality upon adopting its Charter in 1971. See Preamble, City of
Albuquerque Charter (adopted at Special Election, June 29, 1971).

Two significant benefits result from becoming a home rule municipality.
The first is “a generous grant of authority by the home rule amendment, which
gives the municipality blanket authority to act as long as the legislature has not
expressly denied that authority.” New MexicafFi’ee Enter,, at 14; N M.
Const, art. X, § 6(D) (a home rule municipality may “exercise all legislative
powers and perform all functions not expressly denied by general law or chartef’).
‘Thus, home rule municipalities do not look to the legislature for a grant of powel
,n leinslatc bjf ni’ look to statutes u dete’rmn f ‘r r exprcs Jmita11cn I ave
ber l n ‘lasne 4 \ C
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114 N M. at 631, 634. 845 P.2d at 154. 157. Home rule autonomy rests on the
principle that “the municipality itself knew better 4hat it wanted and needed than
did the state at large.” pgcavWiison, 86 NM. 516, 520, 525 R2d 876, 880
(1974).

The home rule amendment devolves onto home rule municipalities
remarkably broad powers, and provides chartered municipalities with the utmost
ability to take policymaking initiative. New Mexicans for Free Enter, at 16. The
amendment makes clear that its purpose is “to provide for maximum local self
government” and that ‘[aJ liberal construction shall be given to the powers of
municipalities.” N.M. Const. art. X, § 6(E)

The district court erroneously cast aside the Citys broad home rule powers
to regulate conflict of interest matters with its employees through Article X,
Section 3 of the Charter in holdng that § l07F9 of the IIDOA enacted in 2010,
ne ‘rnjzts ui-id od th Charter nro is’or a app ied t Cit f1 Igntrc. RP. 1 34
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The phrase “as otherwise provided by law” is interpreted broadly to include

all types of law. See

2012-NMSC026, ¶ 13, 283 P3d 853 (2012) (“as otherwise provided by law”

allows exceptions under statutes, regulations, court rules, and constitutional

provisions): cjyfanice PubErnLLaborRe1ationsBd., 1996-NMSC-

024, ¶ 12, 121 NM. 688, 917 P2d 451 (‘as otherwise provided by law” includes

exceptions created by administrative regulations); Albuquerque Commons jjp

v, City of Albuquerque, 201 l-NMSC-002, ¶J 12-14. 149 NM. 308, 248 P3d 856

(construing “except as otherwise provided by statute or common law” to include

both state and federal law). Municipal enactments are law. City of Aztec. at ¶ 16.

The “except as otherwise provided by law” language in § I 0-7F-9 expressly

creates an exception to the statute’s prohibition against employers regulating off

duty political activities of firefighters. The exception clearly allows employers to

prohibit off dut political acti ities of their firefighters as ermitted hr other law,

See Aihuogrqemmons P’s ii’. at 24 thtawte winch exemptes the state

and its politiCal subdi ls:ons from an award of posPjudgment interest “except as

otherwiw prnthdcd b statctc ci uniinc! hw ho ed iiwtthn

judgment interest against the state and its po1tcal subdivisions as other law,

including federal, so permitted). Because government employers may lawfully

prohibit their c’nployee f’om seeking ar holding eiecfr e pudha ‘ffcc, the Citape
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provision falls squarely within § lO7F9s exception. 1423, supra. The

district court ignored plain language in § lO7F9 that permits lawful restrictions

on political activity by public employers in erroneously concluding that the statute

‘preempts and voids” Article X. Section 3 of the Charter as applied to firefighters.

Reversal is warranted on this basis alone,

4. The Municipal Charter Act provides that the City’s Charterprovision prevails over any inconsistent state statute,

No inconsistency exists between the Charter provision and § I O7F9 of the

HDOA because they can be construed harmoniously with each other under the

“except as otherwise provided by law” provision. But even if the two laws were

inconsistent with each other which they are not — the Charter provision prevails.

The Municipal Charter Act, NMSA 1978, §‘ 3151 to 31516. supplements

and implements the broad powers conferred to municipalities by home rule

amendment. gyes, 114 N.M. at 63 1, 845 P.2d at 1 54. A municipality s ‘charter

may provide for any system or form of government that may he deemed expedient

and benchca1 to the people of the inunicipains provided, that the charter shall

nut be incursistent v Ph the c onst:trtmn Oi en Mevm MSA I PTh, 31 5

(1f65 empnass added). (onsitent yith these powers. the act SOCLISS]

protects municipalities against state legislative interference sv ith their charters,
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pursuant to that act, and no law relating to municipalities inconsistent
with the provisions of the charter shall apply to any such municipality.

NMSA 1978, § 315.13(A) (1984) (entitled “Charter controls when statute is

inconsistent”); see also Haynes, 114 N.M. at 631 n,6, 845 P.2d at 154 (the

Municipal Charter Act provides that no law relating to municipalities that is

inconsistent with the governing provisions of a home rule charter shall apply to

that municipality) (dictum) (emphasis in original).

Although it recognized the argument was not raised, the jjygç court

analyzed § 3l5i3(A) as supporting its holding that the statutes at issue did not

apply to the City of Clovis — a home rule municipality. 114 N.M. at 631 n.6, 845

P.2d at 1 54. ypç reasoned that § 31 513(A) “is not restricted to matters of

local concern and extends even to charter provisions of statewide concern, thereby

restricting application of legislation more than required by the Constitution,” Id.

The Court noted that only municipal legislative powers are subject to express

denial by general law or charter. Id. (citing NMSA 1978. ii 3 I 5 1 3(B)

(m.unicipal.ity adopting charter may exercise all legislative powers not expressi.y

d.enied charte.r municipalities by ge.neral law or charter) (em.phasis in ipgy.rtes)).

The statutes at issue in ldavnes required thai a cornmissiommanager fhrm of

government have a five member commission in conflict with the city’s charter,

which provided for a diffe.rent number of commissioners, Id. at 628, 845 P,2d at

1 5 1. Because the statutes. pertaineci to governmental matters and not to legislative
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powers, jyç reasoned that, to the extent the statutes were inconsistent with the

Clovis charter, they did not apply to it as a home rule municipality. Id. at 631 n.6,

114 P2d at 154.

Like the provision in Haynes. the City’s Charter provision is administrative

in nature. See Johnson v, Cityfmogordo. 1996-NMSC.004, ¶ 7. 121 N.M.

232. 910 P.2d 308 (it is generally accepted that a dichotomy exists between a

government’s administrative acts and legislative acts), The Charter provision is

not a legislative act penalizing conduct as unlawfiul, or regulating conduct

generally, as to all of the City’s citizens or other persons coming ithin the City’s

boundaries. Rather, the Charter provision sets conditions of employment only for

those who work for the City, and manages conflict of interest issues in a manner

“expedient and beneficial to the people of the municipality.” See NMSA 1978.

3157 (emphasis added) see also Cottrell, 120 NM. at 370, 901 P,2d at 78$

(4rticle X, Section 3 of the Charter regu1ate conflicts of interet of (hty

empioveec): Gar tti, 547 US. at 418 igo\ernmcnt enipiovers. i:ke private

emplo) crs, ncd a sigriricant dagrec of rontro o er thch iO’ o’cicc ‘

pmmctc ‘ha ethcent pro\ision oi nubde serricesh Section 3-J5i3CM

establishes that es en if the Charter provision were Inconsistent n th I 07f 9 of

the HDOA, the Charter prov:sion nre aIls,
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5. Section 1O-7F-9 of the HDOA is not a “general law” that“expressly denies” munidpalities the power to prohibit theiremployed firefighters from holding elective public office.

HDOA’s express exception for other law, and NMSA 1978, § 3-15-13(A),

by themselves, are sufficient grounds for reversing the district court’s preemption

ruling. Nonetheless, the Charter provision remains viable despite § lO-7F-9 of the

HDOA even if treated as legislative rather than administrative in nature.

“A municipality which adopts a charter may exercise all legislative powers

and perfonn all functions not expressly denied by general law or charter.” N.M.

Const. art. X, § 6(D); NMSA 1978, § 3-15-13(B) (1984). A test of whether a

statute is a “general law” is whether it affects all, most, or many of the inhabitants

of the state and is therefore of statewide concern, or whether it affects only the

inhabitants of the municipality and is only of local concern. Haynes. 114 N.M. at

633, 845 P.2d at 156. “Even ifa statute applies to all municipalities throughout the

state, it is not necessarily a general law if it does not relate to a matter of statewide

concern.” 34.. at 632, 845 P.2d at 155.

Whether firefighters may be prohibited by their employers from holding

elective public office while remaining actively employed firefighters is a subject

that is predominantly of interest to the citizens they serve as opposed to citizens of

the state at large. çç Havnes. 114 N.M. at 634, 845 P2d at 157 (the number of

commissioners in the Clovis governing body was a subject predominantly, if not
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entirely, of interest to the Clovis citizens); see also Gonzales. 87 N.M. at 234, 53 1

P.2d at 1207 (dual service as a city councilman and state employee would almost

certainly create conflicting demands on state employee’s time, energies, capacities

and loyalties). Although Kane contended that the people of the state, generally,

have an interest in having firefighters serve in the state legislature (RP:2: TR: 11

12). no constitutional associational right requires that voters have particular

individuals as their candidates. See Golden, 564 N.E2d at 617 (voters have a

constitutional right to advance candidates that represent their views, but this right

does not require that any particular individual be able to serve as their candidate).

The City’s powers include providing for any system of government “that

may be deemed expedient and beneficial” to its citizens, “preserv[ing] peace and

order v ithin the municipality,” and “providing for the safety. preserving the health,

promoting the prosperity and improving the morals, order, comfort and

convenience of the municipality and its inhabitants” NMSA 1978. § 3157, § 3

I (i3 (i993). an 3 I 8 I (C; i 072,. 110 that nu, municipal empioyerv need a

, onma’: Ia:ee oi rv rumi cr Ci ova cc dot toe :rvsz of

provdino efficient publia services. See Garnetti 547 U S. a 41 . “The1eulsialure

Is not constitutionally empowered to deny to home rule municipalities their powers

of Ioe3 ces eminent” Hames 4 \M at 534, 45 P.2i Si
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Moreover, § 1O7F9 of the HDOA does not expressly deny municipalities

the power to prohibit their employed firefighters from holding elective public

office, A clear “statement of the authority or power denied must be contained in

such general law. . . or othervise no limitation exists.” Apgcg, 86 N.M. at 521

22. 525 P.2d at 88l82. Determining whether a statute “expressly denies” home

rule power inolves an inquiry into whether the statute evinces any intent to negate

such municipal power, whether it manifests clear intent to preempt that

governmental area from municipal policymaking, or whether municipal authority

to act would be so inconsistent with the statute that the statute is the equivalent of

an express denial, New Mexicans for Free Enter., at ¶ 19.

Section 1O7F9’s plain language establishes that it does not “expressly

deny” the City’s power to promote and protect the many legitimate governmental

interests served by prohibiting its employees — including firefighters — from

holding e!ectis’e public office while remaining actiely empiosed. B pualifsing

the Statute’s prOh!hItiOfl n ith the phrase, “axcept s othenie pros idee h ia

the HDOA exnressly precervcs the viablit of the Chaer’s prohibition of certain

pulica1 aetvhy b Ch th’etightem. pp Nen Methcun. her Free F,rten ‘ 2

(s iewrng minimum \age statute’s recognition of eiseing ordinances setting higher

local wages as contemplating a lack of uniformity in the law state-wide, which cut

agamst am intent to preempt m dem muniripa’ pen er °: eohm ‘thnhrmm a
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Thus, even if § I O7F9 of the HDOA were a general law addressing an issue of

concern to the state’s citizens at large — which it is not — the statute, on its face,

does not preempt and void the Charter provision prohibiting firefighters from

holding elective public office.

6. The Charter prohibition is incident to the exercise of an
independent municipal powers

The home rule amendment’s grant of legislative powers “does not include

the power to enact private or civil laws governing civil relationships except as

incident to the exercise of an independent municipal power” N M. Const. art, X,

§ 6(D). Laws affecting the relationship between private employers and their

employees have been found to be civil laws governing civil relationships within

the meaning of the home rule amendment. New Mexicans for Free Enter, at 1 23.

The Charter provision affecting the City ‘s public eniplover relationship with its

employees presents a situation akin to the private empIoyerprivate employee

relationship and ordinance addressed in Ne Mexicans fbr Free Entert

As lonri as a muncinahtv eari nit tri a nower dciepated to i, and the

rehaation : reiah :de to and Jea i\ arid

by that port er, the exempran; or NM. Coast, art, b(D) applles. exMxicans

for Free Enter,, at 27. If the intrusion into the private relationship is in pursuit

of the public interect and dearly within the independent municipal ncwer the

nraniCpaiiry is permitted to pass a law regulating a ornate or clx 11 reiatonsaip as
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long as the law does not generate nonuniforrnity issues. at ¶ 32. The Charter

provision easily meets these standards,

All municipalities are empowered to provide for the general welfare of their

residents. See NMSA 1978, § 3l7l(B). The City also has the power to “protect

generally the property of its municipality and its inhabitants” and to preserve

peace and order within the municipa1ity” NMSA 1978, § 3l8C(F) and (G).

These are independent municipal powers within the meaning of the home rule

amendment. New Mexicans for Free Enter,, at 29. The connection between

prohibiting public employees from holding elective public office and furthering

these general welfare interests and police powers is weiFestabhshed by the myriad

authorities upholding such restrictions on public employee political activity. See

l423, supra. Thus, the Charter provision serves a public purpose and is within the

City’s general welfare and police powers.

The Charter prorision does not raise serious concerns about generadng non

unifbrmtr in New Mexico law, Nonrnnifornatv concerns involve the disorder and

contuwen that would resoh fmni Ce Ct rceetiec, for example Ce I

Commercial Code or aoopting a conwbutoiy negligence regime.

Mexicans for Free Enter,, at ‘ 35. The Charter’s prohibition creates no such

conflict, and is consistent with the state’s own prohibition against state employees

holding puNk elective office See NMSA l97. f lfl921(i3 Mcreo, tI
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exception in § I O7F9 of the HDOA permitting employer regulation of firefighter

off duty political activity “as otherwise provided by law” evinces the state

legislature’s lack of any expectation of complete statewide uniformity of law on

the subject, and leaves room for the Charter’s lawful restriction on firefighter

conduct, New Mexicans for Free Enter,, at ¶ 21 (minimum wage statute’s

recognition of existing ordinances contemplated a lack of uniformity in the law

statewide); i uerueCommopsPshi, at ¶ 1 5 (it is presumed the legislature

is aware of, and well informed as to, existing law when it enacts statutes).

7. No inconsistency exists between Article X, Section 3 of the
Charter and § 1O4F9 of the HDOA.

A municipality’s governing body “may adopt ordinances or resolutions not

inconsistent with the laws of New Mexico. .
. .“ NMSA 1978, § 3l7i. The City

was unable to find any cases applying § 3i71 to a Charter provision as opposed

to an ordinance, Moreover, applying § 3 I 7 I to the Charter pros ision places the

statute in conflict with § 3i5i3A)’s mandate “that no law relating to

rnenIcpaitties inconsistent with the provisions of the charter shall apnh t any

cuch rn’Hpafn Jo copthe arises. heueer. if 3ll c cunced jc “ru

a ciarte niuvu-len. c unass ifrei.Jnc. ‘‘ l\ M. at

560, 4J P2d at 810 (statutes chocid be coactrued harmoniouiy to pleserse the

objectives of each if no unieasonahleness would result).



The Charter proxision survives even if subjected to § 3-171 analysis. The

test for determining whether an inconsistency exists is whether the ordinance

permits an act the general law prohibits or prohibits an act the general law permits.

New Mexicans for Free Enter,, at 39. “If an ordinance merely complements a

statute, instead of being ‘antagonistic’ to it, it is not in conflict with state law” Id.

HDOA’s “except as othervise provided by laC’ exemption precludes any

inconsistency between the Charter prohibition and the statute, çç 3O34, supra.

By falling within the exemption in § lO-7F9, the Charter provision complements

the statute in a nonantagonistic way. The district court’s ruling that § I O7F9 of

the HDOA preempts and voids Article X, Section 3 of the City’s Charter, as

applied to firefighters, should be reversed,

C. The City’s CBA With Kane’s Union Does Not Contractually Guarantee
Her The Right To Hold Elective State Office While Remaining Actively
Employed With The City

I, Preservation of issue.

This issue as preserved by the City’s response to the apnbcation, it

declaratore judgment motion tiiir’gc, and argument at the heang RP 16 24.

58. 120: FR:242S,

2. Standards governing revie.

Courts give contract terms their plain and ordinary meaning in determining

the part:es’ dreen:, Lenserefte”s Inc. Kehoc, 2fl!2°4MSth020. “ S20 22



P3d 758: Continental Potash v. Freeport-McMoran, Inc, 115 NM 690, 704, 858

P,2d 66. 80 (1993). Ambiguity does not exist merely because the parties disagree

on the construction to be given. Lenscraflers, Inc., at ¶ 18.

3. The CBA acknowledges the City’s discretion to grant permanent
employees leave without pay to serve in non-City elective office,
and does not give Kane a contractual right to hold elective state
office, while actively employed, in violation of the City Charter
and Personnel Rules.

The CBA with Kane’s union provides: “Sufficient leave of absence without

pay may be granted to permanent employees to enable them to hold a nonCity

public office to which they have been elected” TR:33, These terms plainly

recognize that the City has discretion to grant firefighters leave without pay to

serve in nomCity elective public office if the City so chooses. It is consistent with

the Charter and personnel rule prohibitions against active employees holding

elective public office. The City may allow a firefighter leave without pay to hold

elective public office as an alternative to terminating employment similar to the

arrangement made for Montoya. The CBA does not create any contractual right

for Kane to serve as a state legislator without taking leaxe. while remaining on the

City’s payroll, and in violation of the Charter and Personnel Rules,

The district court’s finding that, under the CBA, the City ‘agreed” that

firefighters “may hold elected office” is factually and legally erroneous if intended

to mean the City ‘s firefighters are contractually exempt from tne Charter and
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Personnel Rule prohibitions against active employees holding elective public

office. The CBKs plain language creates no such exemption for firefighters and is

consistent with the Charter provision and Personnel Rules prohibiting active

employees from holding elective public office. Moreover, a contract provision

attempting to circumvent the City Charter would be void, See NMSA 1978, § 3

I 5 13(A) (a municipality organized under the Municipal Charter Act shall be

governed by the provisions of the charter adopted pursuant to that act).

IV. CONCLUSION

For all the foregoing reasons, the district court’s order granting injunctive

relief and declaratory judgment to Kane should be reversed, declaratory judgment

should be granted in the City’s favor, and Kane’s Application For Temporary

Restraining Order, Preliminary Injunction And Permanent injunction And For

Declaratory Judgment should be dismissed, in its entirety, with prejudice.

V. STATEMENT REQUESTING ORAL ARGUMENT

The City requests orai aigumem because this marter in olves issues of

po”ance regard no :hc eou :uona:O,

* C o u’ho. to

legitimate governmental interests by prohibiting its employees including City

firefighters - from seeking or holding elective public office,
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