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I. ARGUMENT 

The Ansvv'er Brief from the City of Sunland Park (hereinafter "Sunland Park") 

is unpersuasive for several reasons. First, Sunland Park argues "the only way to give 

effect to the Legislature's words in [NMSA 1978] Section 3-2-3(B)(3) [(1995)] is tu 

read them as antecedent to Section 3-2-3(B)(2) requirement to seek annexation 

(sic)." It is important to note that Sunland Park argues this immediately after stating 

that Section 3-2-3 is unambiguous, and the Court must give effect to unambiguous 

language and refrain from further statutory interpretation. To be clear, Sunland Park 

states that statutory mterpretat10n 1s not necessary then claims that subsect10n (B)(3) 

needs to be read before subsection (B)(2), contrary to their order. Not only does this 

argument collapse on itself, it is incorrect. 

In its antecedent approach, Sunland Parks seeks substantial departures from 

the plain meaning of an admittedly l.lJlambiguous statute S1mland Park suggests that 

"proposed to be annexed" in subsection (B)(3) means "petition to be annexed" and 

the word "or" is "not entirely" disjunctive. [SP RB 12]. 1 These departures are to 

support Sunland Park's theory that Section 3-2-3 provides the municipality a first 

right of refusal under subsections (B)(2) and (B)(3). This approach would make 

1 Although Sunland Park repeatedly misquotes subsection (B)(3) by omitting "proposed" and 
citing only "residents of the territory to be annexed,'' it appears it seeks an interpretation that 
"proposed" means "petitioned" [SP AB 11] 
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sense if subsection (B)(3) required a petition for annexation, but that is not so. In 

addition, Sunland Park's attempt to avoid the BOCC's prior interpretation of Section 

3-2-3 ignores the role agencies play in interpretmg statutes throughout New Mexico. 

A. Subsection 3-2-3(B)(3) includes "proposed to be annexed", not 
"petitioned to be annexed", because a petition for annexation is not 

The Legislature drafted subsection (B)(3) to specifically include the language 

"proposed to be annexed". The term "proposed" does not mean petitioned, 

"proposed" is much broader. "Proposed" includes all forms of proposals, which 

include letters of intent and municipal resolutions. The Legislature used a word 

much broader than "petitioned" to allow for citizens to seek incorporation without 

having to jump through additional "petition" hoops. After all, Sunland Park's 

atgament here is that the Appellants' need to complete another step to reach 

subsection (B)(3), even though it would not make any difference for the (B)(3) 

heanng 1f Appellants proceeded without a petition for annexation. Of course, a 

petition for annexation would fit into "proposed to be annexed", but "proposed to be 

annexed" is not limited to petitions. Sunland Park's argument is a logical fallacy. 

If the Legislature intended subsection (B)(2) to be a condition precedent to 

(B)(3), it would have included "petitioned to be annexed" or "subject to an 

annexat10n petition" m subsect10n (B)(3). Alternatively, under Sunland Park's "first 

right of refusal" theory, (B)(3) would have included "residents of the territory which 
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was not annexed". The reality is, the Legislature would have included significantly 

more obvious language if it intended to link (B)(2) and (B)(3). However, the 

Legislature included "proposed to be annexed" to relieve communities hke Santa 

Teresa in situations like this. Subsection (B)(3) does not require a petition for 

B. The Legislature intended a normal disjunctive application of "or" in 
Section 3-2-3 to provide an avenue when annexation is futile, and 
maintained its publie poliey by ineluding the eonelusively prove 

Sunland Park argues the "or" between subsections (B)(2) and (B)(3) is not 

entirely disjunctive because of public policy. The Court in City of Sunland Park v. 

Santa Teresa Concerned Citizens Ass'n, Inc., 1990-NMSC-050, 110 N.M. 95, 

explained that the Legislature intends to deter the splintering of communities, and 

that the "conclusive proof' burden within subsection (B)(3) is designed to deter the 

splintering of communities. Id. if 20. The burden preserves the policy. The use of 

"or" in Section 3-2-3 is completely disjunctive because that is the plain use which 

fulfills the Legislature's intent in this context. It is consistent with the intent of 

Section 3 2 3 to conclude that the Legislature intentionally drafted subsection (B)(3) 

as a process to incorporate when annexation would be futile and included the high 

"conclusi\iely prove" bwden to preserve the policy of deterring the splintering of 

communities. For the remainder of Appellants' discussion on the use of"or", see 

Brief-in-Chief at pages 18-20. In short, the Appellants' position preserves the 
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language of Section 3-2-3 and the Legislature's public policy, while Sunland Park's 

position dismantles the language of Section 3-2-3 to meet a stricter public policy. 

In add1t10n, SUriland Park relies on slanderous conjecture and mnuendo not 

supported in the record to support its policy argument. Sunland Park's Answer Brief 

steps outside the record proper with its conjectural allegations that the incorporation 

of Santa Teresa would remove diversity from the area by separating the affluent 

English speakers from the poorer predominantly Spanish speakers and divide the tax 

base. [SP AB 15]. Sunland Park, in conduct bordering on Rule 1-011 NMRA 

territory, makes the factually unsupported allegation that Appellants' motivation for 

incorporating was based on racial prejudice. [SP AB 15]. It is difficult to imagine a 

more offensive accusation to both the Caucasian and Hispanic members of the Santa 

Teresa Community, \vhieh began as a Spanish Land Gt-ant. 

C. Sunland Park's argument on timing does not sufficiently address the 
shortcomings of its interpretation of Section 3-2-3. 

Sunland Park argues that the 120 day time limit in Section 3-2-3(B)(2) to 

complete an annexation applies, rather than the 30 day period from NMSA 1978, 

Section 3-7-17.1 (2003). Even if Section 3-2-3(B)(2) trumps Section 3-7-17 1 on the 

time limit to complete an annexation, this does not resolve the issue of timing. Again, 

as discussed in the Brief in Chief, requiring a petition for annexation first gives prior 

jurisdiction to the annexation proceeding. [BIC 22]. "[Courts] will not read into a 

statute or ordinance language which is not there, particularly if it makes sense as 
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written." High Ridge Hinkle Joint Venture v. City of Albuguergue, 1998-NMSC-

050, 'if 5, 126 N.M. 413, 970 P.2d 599 (internal quotations omitted). Even if some 

aCkht1onal hm1t is read mto the statute that would prevent such prior jurisdiction, the 

120 days may prove insufficient for the incorporation process. Appellants will 

refrain from again listing the many steps laid out in the Brief-in-Chief that begin 

with drafting a petition and end with a decision by the BOCC after a hearing. [BIC 

ll 23]. This lengthy process is unlikely to fit within the 120 day period for Sunland 

Park to complete an annexation. Thus, even with a 120 day period, it is likely under 

Sunland Park's interpretation that Appellants are left without a legitimate 

opportunity to incorporate. 

Lastly, as mentioned in the Brief-in-Chief, holding that a petitioner must meet 

both the annexation and incorporation requirements would amount to changing the 

incorporation requirements-requiring well in excess of 200 signatures to petition 

for incorporation and thus precluding an ability to incorporate mrder NMSA 1978, 

Section 3-2-1 (2013) and Section 3-2-3(B)(3). [BIC 23]. 

D. Sunland Park's argument regarding agency precedent ignores the 
reality of agency decisions and seeks to disregard precedent. 

What Sunland Park argues for is unpredictability. Sunland Park effectively 

argues that what agencies do, particularly county commissions interpreting statutes, 

cannot be relied upon or provide guidance for citizens. Sunland Park attempts to 

defeat the role of the BOCC's prior decision by claiming "agency precedent" has no 
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roots in New Mexico. The term precedent speaks for itself. "Precedent" means "an 

earlier occurrence of something similar ... [or] something done or said that may 

serve as an example or rule to authorize or Justify a subsequent act of the same 

or analogous kind. 
,, 

Precedent Definition, MERRIAM-WEBSTER, 

https:Uwww.merriam-webster.com/dictionary/precedent (last visited April 1, 2017). 

Thus, Sunland Park contends no agency in New Mexico can take an action that 

serves as an example to justify a subsequent act. Nonetheless, prior agency 

interpretations can be relied upon in New Mexico. See, e.g., High Ridge Hinkle Joint 

Venture v. City of Albuquerque. 1998-NMSC-050, ifif 5-9, 126 N.M. 413, 970 P.2d 

599; Molycorp, Inc. v. State Corp. Comm'n, 1981-NMSC-033, ifif 5-7, 95 N.M. 613, 

624 P.2d 1010; TBCH, Inc. v. City of Albuquerque, 1994-NMCA-048, if 11, 117 

N.~f. 569, 874 P.2d 30. 

What High Ridge Hinkle Joint Venture. 1998-NMSC-050, irif 5-9, stands for 

is the notion that citizens should be able to rely upon the interpretation of a 1 ale or 

statute by the primary agency with authority to administer that rule or statute. Boards 

of County Commissioners in are in fact the only agencies in New Mexico to interpret 

and apply the incorporation process established in subsection 3-2-3(B)(3). Although 

the statute was written by the Legislature, it is the County Commission who 

mterprets the statute admrmstraflvely. 
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In this case, citizens are doing their best to comply with a statute in order to 

seek municipal incorporation. Clearly, the Appellants did not avoid petitioning for 

annexation because they sought to change the law or create turmoil. The Appellants 

sought to follow the guidance they received in the best way possible to achieve a 

goal-incorporation. What Appellants had before them was Section 3-2-3, Citv of 

Sunland Park, and a meeting with several officials, including some from Sunland 

Park, vmo informed them that subsection (B)(2) is not a condition precedent to 

subsection (B)(3). [RP 000119; 11/24/15 Tr. 13:21:55-13:23:38]. The Appellants 

considered the BOCC's prior interpretation of Section 3-2-3 in Citv of Sunland Park 

when determining how to proceed with their incorporation of Santa Teresa. Clearly, 

Appellants should be able to rely upon the case that is most analogous to the current 

situation and involves the same agency. fJ: a minimum, the BOCC's decision in.Q.i!y 

of Sunland Park defeats any deference to the BOCC's decision in this case. 

II. CONCLUSION 

For the above stated reasons, this Court should find that the Legislature used 

"proposed to be annexed" in subsection (B)(3) to provide citizens an avenue for 

incorporating when faced with a clear intention to annex from a neighboring 

municipality. Accordingly, this Court should reverse the BOCC's and district court's 

dec1s1on, and remand this matter back to the BOCC to complete the incorporation 

hearing. 
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Respectfully submitted, 

ROBLES, RAEL & ANA YA, P.C. 
/ ~/ 

By: rz-
Robert M.7Whit;,ES(l: 
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