


than it provides a private cause of action - are not the facts of the case at bar. And

in Dierkes v. Blue Cross & Blue Shield ofMissouri, 991 S.W.2d 662 (Mo. 1999),

the court held that the existence of a regulatory scheme for the enforcement of

certain statutes, which precluded private actions to enforce them, did not bar

claims for breach of contract, unjust enrichment, bad faith, misrepresentation, and

fraud arising out of an insurer's representations that its policy met "all state and

federal guidelines." Plaintiffs could pursue these common law claims, the court

held, "so long as plaintiffs' claims assert more than mere violations of' the

statutes. Id. at 669. But Plaintiffs here claim only a statutory violation and thus

are not aided by Dierkes.

The value of Brogdon v. National Health Care Corp., 103 F. Supp. 2d 1322

(N.D. Ga. 2000), and of Brown v. Sun Healthcare Group, Inc., 476 F. Supp. 2d 848

(E.D. Tenn..2007).,.which follows Brogdon,.is undermined by the fact that neither

of these courts considered the important question whether allowing private litigants

to assert contract claims to enforce otherwise non-actionable statutes would

undesirably interfere with a legislative plan for administrative regulation of the

subject matter. At best, perhaps the courts implicitly determined that there would

be no such interference. In the present case, however, HSD - which is in the best

position to know whether its administration of the Medicaid program would be

aided or impaired by private enforcement efforts - has taken the position that no
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private right to enforce § 27-2-16(B) should be recognized. (R Vol. 24, 8123

(Sixth Affirmative Defense))

The district court correctly followed the weight of authority in holding that

Plaintiffs could not ground a breach of contract claim on the alleged violation of

§ 27-2-16(B).

c. Plaintiffs are not third party beneficiaries of the agreement
between PHP and HSD.

1. The contracting parties, HSD and PHP, did not intend to
make Medicaid providers third party beneficiaries of the
MMCSAs.

The paramount indicator of third party beneficiary status is a showing that

the parties to the contract intended to benefit the third party, either individually or

as a member of a class of beneficiaries. Valdez v. Cillessen & Son, 105 N.M. 575,

734 P.2d 1258 (1987); McKinney v. Davis, 84 N.M. 352, 503 P.2d 332 (1972);

Callahan v. New Mexico Federation ofTeachers-Tl/I, 2006-NMSC-OI0, 139 N.M.

201,131 P.3d 51. The party claiming third party beneficiary status has the burden

of showing that the parties to the contract intended to benefit him. Vigil v. State

Auditor's Office, 2005-NMCA-096, 138 N.M. 63, 116 P.3d 854.

The parties to the MMCSAs were HSD and PHP. Neither intended that the

MMCSAs benefit Medicaid providers. At all times relevant, both HSD and PHP

intended and believed that the only beneficiaries of the MMCSAs were Medicaid

patients. (R Vol. 11, 3354-59; Vol. 34, 12434) The record is devoid of any
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evidence of intent on the part of HSD or PHP - or, for that matter, the New Mexico

legislature that established the Medicaid program - to make the members of the

plaintiff class third party beneficiaries of the MMCSAs.

PHP has individual provider contracts with many of the members of the

plaintiff class. (Members of the class having provider agreements only with

Cimarron or Lovelace are not providers to PHP and, therefore, make no claim

against PHP.) These contracts deal directly and exclusively with the provision of

pharmaceuticals and pharmacy services to SALUDI patients. At all times relevant,

i.e., from 1997 to the present, these provider agreements were in effect at the same

time that PHP's MMCSAs were in effect. If PHP had not had an MMCSA with

HSD, there would have been no reason for PHP to have SALUDI provider

agreements with anyone. Indeed, it could not have entered into such agreements.

The provider agreements are reimbursement-specific; the MMCSAs are not. On

the face of it, then, it is illogical to conclude that PHP, which had direct contracts

with the Plaintiffs, intended to create contractual rights for them in its separate

contract with HSD.

2. Incorporation of§ 27-2-16(B) into the MMCSAs does not
demonstrate an intent to make Medicaid providers thirdparty
beneficiaries to the MMCSAs.

Despite the logical flaw in their position, Plaintiffs argue that § 27-2-16(B)

resides in the MMCSAs and supplies the requisite intent. To make this argument,



Plaintiffs must first persuade the Court that the legislature intended § 27-2-16(B) to

apply to Medicaid managed care rather than limiting its applicability only to fee­

for-service arrangements. This proposition seems dubious at best. See Point Il(A),

supra. But even if the statute is viewed as being included within the MMCSAs,

inclusion of the statute as part of the contract between HSD and the MCOs does

not demonstrate an intent to benefit Plaintiffs. Neither the statue nor the Medicaid

program of which it is a part is intended to benefit health care providers.

The Medicaid program has only one type of intended beneficiary - the

human beings who, due to poverty or disability, are eligible to obtain health care

services through the program. See, e.g., Sanchez v. Johnson; Long Term Care

Pharmaceutical Alliance v. Ferguson; Evergreen Presbyterian Ministries, Inc. v.

Hood; Pennsylvania Pharmacists Association v. Houstoun; Westside Mothers v.

Olszewski; Pharmaceutical Research & Manufacturers of America v. Walsh.

Others benefit from the existence of Medicaid, to be sure. PHP benefits because it

is paid money pursuant to its contract with the State. Plaintiffs benefit in the same

way. This is because they have something that Medicaid wants and will pay for­

the ability to dispense pharmaceutical drugs to patients who need them. The

design of Medicaid managed care calls for reimbursement of providers at a rate

that will induce sufficient provider participation to provide adequate access for the

needs of Medicaid patients while realizing cost economy. An approach that aims
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for the lowest achievable reimbursement rate for providers hardly displays a focus

on providers as intended beneficiaries. Like PHP, like the trucking company that

delivers supplies to behavioral health organizations, like the physician who agrees

to treat Medicaid patients, Plaintiffs indisputably "benefit" from Medicaid. They

receive payments for goods and services. The providers and intermediaries who

participate in the Medicaid program, including PHP itself, all benefit in an

incidental way. That does not make them intended beneficiaries of the Medicaid

program. See Tarin's, Inc. v. Tinley,2000-NMCA-048, 129 N.M. 185,3 P.3d 680

(incidental beneficiaries are not third party beneficiaries). They are a means to

achieve the program's end: the delivery of health care services to the individuals

who are the program's true intended beneficiaries.

Plaintiffs suggest that they are "creditor beneficiaries" of HSD and therefore

should be seen as intended beneficiaries.of the.MMCSAs, citing an example from

the Restatement (Second) of Contracts § 302. (Br. in Chief at 35-37.) Under the

Restatement provision on which Plaintiffs rely, a non-party beneficiary of a

promisor's contractual performance has a right of enforcement if recognition of

such a right "is appropriate to effectuate the intention of the parties" and

performance "will satisfy an obligation of the promisee to pay money to the

beneficiary." Id. § 302(l)(a). Allowing third parties to enforce MMCSAs is

inappropriate under the Medicaid regulatory scheme and not within the parties'



intent. Further, the performance called for by the MMCSAs is not the kind

described In the Restatement. The Restatement illustrates that what is

contemplated by this provision is a suretyship relation or a close equivalent; the

promisor must assume or promise to pay a debt or similar obligation of the

promisee to the third party. See id., cmt. b. The relationship between HSD and the

MCOs established by the MMCSAs, however, is not one of suretyship; the MCOs'

promise to comply with applicable Medicaid statutes and regulations is not an

undertaking to fulfill HSD's responsibilities. Indeed, the District Court ruled at

Plaintiffs' insistence that HSD cannot delegate - and an MeO therefore cannot

assume - HSD's statutory duty by contract. (R Vol. 3, 781) Plaintiffs' reliance on

Restatement § 302(1)(a) is unavailing.

D. Public policy, as expressed in the Federal Medicaid Act and the
New Mexico Public Assistance Act, forecloses the third party
beneficiary claim.

In a conventional setting, in order to determine whether a given person is a

third party beneficiary to a contract executed by others, the court will examine the

specific intent of the actual contracting parties. Tarin's, Inc. v. Tinley; Callahan v.

New Mexico Federation of Teachers-TVl. But in this case, the contracts are not

conventional. They implement New Mexico's portion of a nationwide

governmental program which is designed to afford medical benefits to the aged,

blind and disabled. Accordingly, there is an overriding governmental policy to



consider. That policy IS independent of the question of who HSD and PHP

intended to benefit.

In Yuchnitz v. PCA Health Plan of Texas, Inc., 2000 Westlaw 12960 (Tx.

App.), an optician alleged that he was a third party beneficiary of a contractual

provision between the state Medicaid agency and an HMO. The contract required

the HMO to maintain a network with a class of providers to which the plaintiff

belonged. The court rejected the third party beneficiary theory, finding that the

network requirement was consistent with the contract's stated goal of providing

adequate health services to Medicaid patients. The court concluded that, in

context, the provisions relied upon by plaintiff "do not establish that [the HMO]

and the Department contracted directly and primarily for the benefit of the

[providers]."

InD'Amato v. Wisconsin Gas Co., 760 F.2d 1474 (7th Cir. 1985), the court

rejected an attempt by a handicapped worker to assert a third party beneficiary

claim arising out of affirmative action clauses required by law to be contained in

contracts between the government and the worker's employer. The court observed

that the government and the contractor "did not intend to make the handicapped

direct beneficiaries of their contracts." Id. at 1479. It contrasted legitimate third

party beneficiary claims that arose where "the needs of the third party motivated



the government to enter into the contract in the first place." Id. at 1480. The

contracts on which the worker relied, however, were

not designed to serve the interests of the handicapped. They merely
require the [c]ompany to take affirmative action as a promise
incidental to a contract to provide goods and services. That the main
purpose is unrelated to the affirmative action clauses indicates that the
handicapped may not sue as third party beneficiaries.

D'Amato, 760 F.2d at 1480.

The D 'Amato court made the logical inquiry when it asked what "motivated

the government to enter into the contract in the first place." Congress has

expressed its motivation in creating the Medicaid program:

For the purpose of enabling each state, as far as practical under the
conditions in such states, to furnish (l) medical assistance on behalf of
families with dependent children and of aged, blind or disabled
individuals, whose income and resources are insufficient to meet the
costs of necessary medical services and (2) rehabilitation and other
services to help such families or individuals obtain or retain capacity
for independence or self care, it is hereby authorized to be
appropriated for each fiscal year a sum sufficient to carry out the
purposes of this subchapter....

42 U.S.C. § 1396.

The New Mexico legislature expressed the same motivation at NMSA 1978,

§ 27-2-16(A).

Section 313 of the Restatement (Second) of Contracts, IS devoted

exclusively to government contracts. That section provides that the general

Restatement rules governing third party beneficiary claims apply to a government
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contract "except to the extent that application would contravene the policy of the

law authorizing the contract or prescribing remedies for its breach." Section 313

continues:

2. In particular, a promissor who contracts with a government or
governmental agency to do an act for or render service to the public is
not subject to contractual liability to a member of the public for
consequential damages arising from performance or failure to perform
unless:

a. The terms of the promise provide for such liability; or

b. The promissee is subject to liability to the member of the
public for the damages and a direct action against the promissor
is consistent with the terms of the contract and with the policy
of the law authorizing the contract and prescribing remedies for
its breach.

The case law explains that this provision protects government contractors,

such as PHP, from being exposed to unwarranted liability to the public at large

through the utilization of third party beneficiary claims. See, e.g., Allstate

Transportation Co. v. Southeastern Pennsylvania Transportation Authority, 2000

WL 329015 at **15, 16 (E.D. Pa.); Jama v. United States Immigration and

Naturalization Service, 334 F. Supp. 2d 662, 686-87 (D.N.J. 2004); Nguyen v.

United States Catholic Conference, 548 F. Supp. 1333 (W.O. Pa. 1982), affirmed

719 F.2d 52 (3d Cir. 1983); Angleton v. Pierce, 574 F. Supp. 719,735-36 (D.N.J.

1983), affirmed 734 F.2d 3 (3rd Cir. 1984), cert. denied 469 U.S. 880 (1984);

Debolt v. Espy, 832 F. Supp. 209 (S.D. Ohio 1993), affirmed 47 F.3d 777 (6th Cir.
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1995); Kroekel v. United States Marshal's Service, 1999 WL 33919792 at **17, 18

(D. Colo.) (security officer not a third party beneficiary of contract between his

employer and government even though contract incorporated specific termination

procedures for his position).

There is no language in any of the MMCSAs purporting to give the members

of the plaintiff class, or any other type of Medicaid provider, third party

beneficiary status. Judicial policy pertaining to actions against government

contractors independently forecloses the development of a third party beneficiary

claim against PHP.

III. The Trial Court Did Not Err in Dismissing the Plaintiff Class's Claim
for Unjust Enrichment.

The remedy of unjust enrichment is also known as "quasi contract." In the

absence of an actual contract, where equity requires it, the court will imply a

contractual relationship. City of Las Cruces v. El Paso Elec. Co., 904 F. Supp.

1238 (D.N.M. 1995). In this case there is no absence of a contract, nor is there an

equitable basis to invoke the doctrine ofunjust enrichment.

PHP had direct contracts with the relevant members of the class. PHP

performed in accordance with the terms of those contracts. It is that very

contractual performance by PHP of which the class complains. One who has a

contract with another cannot put the contract aside and sue for unjust enrichment.
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City ofLas Cruces v. El Paso Elec. Co. The District Court properly adhered to this

fundamental concept. (R Vol. 10, 10544)

There is no evidence that would excite the interest of equity in the first

place. The class members signed individual contracts with PHP. In those

contracts, they agreed to be paid discounted AWP and dispensing fees less that

$3.65. When PHP calculated the pharmacy part of a potential MMCSA, prior to

July 1, 1997, it acted on the presumption that it would pay provider pharmacies

AWP minus a negotiated discount for drug ingredients and dispensing fees less

than $3.65. (R VoL 8, 2161-83) Three years later, PHP was brought into the

Starko litigation. PHP reacted by prophylactically increasing what it paid for

Medicaid prescriptions while it awaited guidance from HSD. When it received

HSD's instructions, PHP amended its contracts with the class members by

returning to its original approach, as approved by HSD. (Id.)

The class members made sure they would be Medicaid providers by signing

provider agreements with PHP. At the same time, they pushed forward with their

lawsuit against HSD, to which they later added PHP and in which they now claim

that PHP was unjustly enriched by the very contracts they executed. The unjust

enrichment claim would be barred by the doctrine of equitable estoppel in any

event. See, generally, Gallegos v. Pueblo ofTesuque, 2000-NMSC-012, 132 N.M.

207, 46 P.3d 668; see also Van Zanen v. Qwest Wireless, L.L.c., 522 F.3d 1127



(loth Cir. 2008); and Gary v. D. Agustini & Asociados, S.A., 865 F. Supp. 818

(S.D. Fla. 1994) (where the plaintiff receives value from the defendant, there is no

claim for unjust enrichment; an unjust enrichment claim cannot be based on

alleged violation of a statute).

IV. The District Court Properly Dismissed the Plaintiff Class's Declaratory
and Injunction Claims.

By their nature, the declaratory and injunction claims mimic the substantive

claims in the lawsuit. The plaintiff class has no substantive claim against PHP; a

fortiori, the class is not entitled to declaratory or injunctive relief. Gill v. Public

Emplees Retirement Board, 2003-NMCA-038, 133 N.M. 345, 62 P.3d 1227

(declaratory judgment act creates no substantive rights); McClendon v. City of

Albuquerque, 272 F. Supp. 2d 1250 (D.N.M. 2003) (no injunction unless

underlying right to relief is clear and unequivocal).

V. The Court Below Erred in Ruling that § 27-2-16(B) Cannot Be Waived
by Pharmacies that Enter into Provider Agreements with PHP for
Reduced Reimbursement.

Shortly after PHP entered the lawsuit, the parties briefed the question

whether any benefit that § 27-2-16(B) might accord pharmacists, assuming the

statute was applicable to Medicaid managed care, could be waived if a pharmacy

entered into a provider agreement with an MCa specifying a different level of

reimbursement, as occurred here. (R Vol. 12, 3987) Judge Nelson ruled that the

statute cannot be waived. (R Vol. 20, 6818) Although that ruling eliminated one
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defense theory advanced by PHP, it was not immediately appealable. This Court

declined an interlocutory appeal the MCOs sought at the time. (R Vol. 22, 7260)

The waiver issue is collateral to the issues now on appeal; the Court need not

reach the issue in order to affirm the District Court's judgment. But if the Court

should reverse any part of that judgment, the question of waiver will be relevant on

remand and, in that event, the Court should address that question now and correct

the lower court's error. See Rule 12-201(C) NMRA (appellee may raise issues for

determination only if appellate court should reverse, in whole or in part, judgment

appealed from).

Statutory rights can be contractually waived. "The voluntary relinquishment

of a statutory protection is consistent with our policy favoring the right to

contract." United Wholesale Liquor Co. v. Brown-Forman Distillers Corp.,

108 N.M. 467,471,775 P.2d 233,237 (1989). As this Court has recognized, the

state's policy favoring freedom in making contracts is strong enough to permit a

contracting party to waive statutory protections that the party otherwise would

enjoy.

In City ofArtesia v. Carter, 94 N.M. 311, 610 P.2d 198 (Ct. App. 1980), the

defendant was a contractor of the city who agreed to indemnify the city against

claims arising out of performance of the contracted work. An employee of the

contractor was killed on the job and brought a claim against the city. The



contractor sought to avoid its obligation to indemnify the city by contending that

the indemnity provision violated the public policy underlying the worker's

compensation law. This Court recognized that the workers' compensation statute,

which stated in mandatory terms that an employer who complied with the statute

"shall not be subject to any other liability whatsoever" for injury to or death of an

employee, reflected a public policy of limiting employer liability. Id. at 312,

610 P.2d at 199. Nevertheless, the statutory policy was outweighed by the policy

favoring freedom of contract.

Enforcing express contracts of indemnity is no more than enforcing
the loss distribution agreed to by the contracting parties. . .. This
arrangement does not depart from the policy of limiting the
employer's liability; that policy remains intact. All that is involved is
the employer's departure from the policy. If the employer desires to
voluntarily relinquish his statutory protection, he may do so.

Id. (emphasis added).

New Mexico's policy of freedom of contract "requires enforcement of

contracts unless they clearly contravene some law or rule of public morals."

Section 27-2-16(B) does not express such an immutable principle. It is no more

than an economic regulation touching on the commercial relationship between

pharmacies participating in the Medicaid program and HSD or its intermediaries.

Cf United Wholesale Liquor, 108 N.M. at 471,775 P.2d at 237 (economic policy

underlying New Mexico Alcoholic Beverage Franchise Act "should not be allowed

to override our strong public policy of freedom of contract"; contractual choice of



law provision that removed protections of Franchise Act from franchisee was

enforceable). Section 27-2-16(B) does not expressly prohibit waiver of its terms or

declare that non-conforming provider agreements are unenforceable. Cf Pina v.

Gruy Petroleum Mgmt. Co., 2006-NMCA-063, ~17, 139 N.M. 619, 136 P.3d 1029

(parties could not use contractual choice of law to avoid effect of statute that

declared certain indemnity terms void; statute was "an example of an

extraordinarily limited class of statutes whose very subject is the enforceability of

contracts that contravene a specific public policy"). Moreover, allowing free

negotiation of reimbursement rates between pharmacies and MCOs in the

Medicaid managed care program advances the policy underlying managed care ­

achieving cost economies by allowing market forces to influence health care costs.

There is no reason why pharmacies that elect to do so should not be permitted to

contract with MCOs for freely negotiated reimbursement rates.

All sorts of rights, statutory and constitutional, can be waived. See, e.g.,

Newton v. Rumery, 480 U.S. 386 (1987) (rights under 42 U.S.C. § 1983 can be

waived in a contract); United States v. Mezzanatto, 513 U.S. 196 (1994)

(protections afforded by the Federal Rules of Evidence can be waived in a

contract); Venegas v. Mitchell, 495 U.S. 82 (1990) (fee-limiting protections in

42 USC §1988 can be waived in a contract); Walker v. Crow, 2007 U.S. Dist.

LEXIS 77841 (S.D. Cal. 2007) (statutory right to seek contribution for payment of



taxes can be waived in a contract); Whitfield v. Public Housing Agency ofSt. Paul,

2004 U.S. Dist. LEXIS 24714 (D. Minn. 2004) (statutory right to an administrative

grievance hearing can be waived in a contract); Williams v. Phillips Petroleum Co.,

23 F.3d 930 (5th Cir. 1994) (worker protections contained in the Worker

Adjustment and Retraining Notification Act can be waived in a contract); Stroman

v. West Coast Grocery Co., 884 F.2d 458 (9th Cir. 1989) (right to file Title VII

discrimination claim can be waived in a contract); McCall v. United States Postal

Serv., 839 F.2d 664 (Fed. Cir. 1988) (statutory right of appeal can be waived in a

contract).

The statute In question in this appeal lacks the inherent importance of

constitutional rights or of statutes which create causes of action. If a person can

waive constitutional rights or the right to vindicate constitutional. or other

grievances altogether, then, a fortiorari, the provisions of NMSA 1978,

§ 27-2-16(B) can be waived.

CONCLUSION

The District Court analyzed the law correctly on all the controlling issues.

Section 27-2-16(B) does not provide Plaintiffs with a direct action against PHP,

nor can Plaintiffs inject themselves into the relationship between HSD and its

Medicaid managed care intermediaries through the mechanism of a third-party

beneficiary contract theory. The relevant contracts are those between the members



. ..

of the plaintiff class and PHP and those contracts, it is conceded, have not been

breached. Plaintiffs' claims against PHP were properly dismissed. Accordingly,

the judgment entered by the District Court should be affirmed.
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