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SUMMARY OF PROCF.EDiGS

:T Tfl Case

This is an appeai on certiorari to the Court of Appeais from toe Amended

Memorandum C)ainion arC Order c’f the Seconc,i Ldiciai Ds mCouri (toe

Honorable Denise Farela Shepherd) ahirming a Decision and Order by the

Eensalili.o Couniy Valuation llhotests Board setting the value ci.. Aprellant’ s

11.nertv fl.r tf fl I tax. year.

Course of Preedi..ngs

t A.Oi1
‘- _J — F —

a notice of value of an office properr\ located at 727 San Pedro NT. Albuueroue.

New Mexico (TJPC 4 1 0i S-059254f nA2545 rA206A2 the “Property” settirut

the value at $141 lV30000. RP 00028.

Appe.llant 272 7San Pedro, LLC i.s the owner of the p.roperty. On May 22.,

2014, tfe Appellant timel.y filed, a protest petitior.i to the Fernalillo County

Valuation Protests Board. (“Board’), declaring. that th.e correct va.iue of’ th.e

Prurei..ty ,rç St7 000 no2 RI.’ 00024 25 2.014 tOe Assor not LCd

the Apoeliarn that she had. revaiceci the iCancrrr arC’ that the ann: “Final’ Value”

m
L i-n

. I )I —



1 C P 3-0034 Prn:es:arcs E’Hhit 3

‘as held before the Bcab on Jui .. 2314. P2 0032- 1j3f, i:

cocci aia: she as jchic :rc JtiOn In

0T20 Ci3. a aiue d:sclosec tc the Anpeilant irnmedia:cv phor to the hearine

t’ Ap;cant. odio tasop: T’ at Track I 2L 150 mm.

The 4nne Jant tft)deced a set f eihits ithout ooieoho. ncuaing ne

oecnso oo his pmrest o me vaiuauor the same Prope-tv in 20 0. 413 Track 2

a ftO;. -noa:’r± ei4inE - ter. nuem sc:eci mantle

J&reen vIth the tsseasors ruiC arbhrabh\ cappiri management fees a: 3 *hb

no aInxanoe fur reoessa e enses, 41 Track 3 a: 2-3:00. He submitted three

4?C2 mua P2pem 3Yeratrie Da:a foons for the Protjertv demonstratinia an

average ‘tCi onerating income ‘HO2 of S 41130. Track S at 3:43-4:30:

‘ppeiants P’ hiht 2 P2 0 )00-32 He disagreed with Ow Assessor’s ft usa t

oftri. ripe ne as. n toeen fs Rea:cr

4 —

— Ji:.
- ‘:aL

ij ssso-:;t:fi ttvitfl -rici .a:am1i1. niaiic C unt C r’ca

aii e. - npeian sn c ri ‘n isen O0fl0LIi S 1ir e 2
. Thriui: u’i :vssos ‘TLires r s S0 a:id tfl
irS ‘‘rI S1-i’frp’vs vi e



ExhiDit 6 Pack 3 at -800 and testfied that me Assessor’s rule limiting

opnting expenses to45°o ‘as rn conflict with a 201C decision ofthe Board

regardm me sne Property rj ing that ie Asstssor’s expense imit of 50°0for the

Prope-t ‘as ‘ not a generaU accepted apprCsai technique.” PP 0038 at ¶12; AT

Tj.ajj 2 at &0G-8 45• refenncng‘1”otestar’s E Jiibit i-It testi4ced that the-c had

beer ‘n m.tera change in the value ‘ifo’ce p-openies snc.e that decision (Tract

3 aL 9.30j ano that the kssesso’s anpica.ii cfa 45% cap on expenses was

arIxtra and inoreo many V-nis aetu&eperat½ig-exoe’ises. Trac& 3 at 1 4:2G-

:6•oo.

The Appellant caAed real estate broker De id WesIe te testii5 regarding the

%ctor’s real estate professionals consider ii’ aetermining the fair market value of a

property The Boa-cl accepted him as an epen ea estate professional TrackS

at 21:21 I-fl de’ig k es’e the Appellant explaaed that he was no a “cal estate

apn”asc a ‘ar’r oo rd achrians’,” ri. a . r,,b Ia. ienad

‘r_ •“ n,. • n- r- r,.jC r, oar r n- ,...

io.xrt . ‘VC C,, L” IC. ro. I haic Ce ‘e a %.Vt I’-

&apiiwned ne1adzrs he siae-d in ar&c ins a thc. ‘alae fa vrcaerty. iriciadi’ig

Iocatjr. ,qin,, gjeat4..o’ic’no’is ‘-lco’-w-. ...sf mu nC

r’g, “vIce ‘i. n-c nr: 7-4 ic ‘ t L- I

-I



Mr. Wesley testified regarding the factors considered by Realtors and the

use ofAPODs in determining the NOl applicable to similar properties. Track 3 at

26-28. He explained that the 2014 climate was highly competitive, opining that the

Appellant did an excellent job maintaining the property and otherwise attracting

tenants. Track 3 at 25-30. He testified that the APOD is “the Bible” used to value

properties, and always includes operating and recurring expenses, including

management fees, cost of tenant improvements reserves for replacement and

•—-——----Realtor

commissien&—Traek-3 at 29-31:20. Thcrc was no cross-examinatianr-

The Assessor’s presentation was brief. Track 3,43-46. Ms. Jaramillo

described the technique the Assessor used to reach the final assessed value of

$900200.00. $ç, Assessor’s Exhibit 2 at PP 0046. She did not consider actual

ooerating expenses or vacancies or the fctors listed by David Wesley. instead she

testified that she based her valuation on research ofBusiness Weekly and Co-Star,

and had concluded that the maximum vacancy was 15% and the maximum

expenses were 45%., and this was what she allowed. She opined that expenses of

87% are ‘very high for this market” Track 3 at 45-45 :36. She allowed a 3%

management fee and 4% reserves because this was the standard she was “applying

to everyone.” based on her research. Track 3 at 45:50. She produced no underlying

data or research of am’ kind.

4



Thc board ssued its Dccsion and Oruer on Octohe 7. 2G14. RP 004$O

r oared tha: :he Assessor ha4 reduce: he: r :uau:n of trie Pr:pertv fiom

33 09 a. ot ieamL fP 9C14 a: it found shut

icharu had :id ac:ua caine arid eupeose data for the years

-— ai. —

;*- sra :a -ssessor pop:sec an n:o:ne

ahsadaio nshac acanc tc n1anaueroent fees to 3C,0 and exoenses

c----rr 0—h. ¶ 5: nate: tart: sac ssessc asec—nnseortrture-s on er —

niar4et resea
“ :114 re\ iet a £ data fron amer properues. d.

t found that David \‘ ester appeared to he vei knot JedgeadJe about the

ocai ‘e: estate ma”ket and carnrnerca p’ope operations.” RP 0049 at ¶ 1 6.

notea, howe re, mat “Mr. Wesie s nor :lceosed or certified appraiser. and the

‘vope owne s’e fi a “ ctjssaamee ar anpr )ah t alue asing geoe’a1a

acceaiec rpyo . qes. . ‘ Mv irt ii no cc 94 Vt es

S c F F F or

i a J 3dM a

3eaasc ie !kaseaso: ha4 :ot mro:ue ar: f toe uriienvin: dam: on

a —n — ‘—Z. ‘an
CL •

o’ae’ sc —tasess: aaa;r
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C an6 Cied a nnet. 9fC aCfer nc ceac eni a transor:nt of the

nc mAre 3naAi, he men cci cc ard his Statement cf Apielate issues.

fJ ‘C A- The Aesessor cespondee RPi’S$ci. ‘e Tscriot ojr enered a

S:ipA aced Adee alion ing the Appeiant to amend his Statement ppellate

Tssues eat na ace osenies ctc i aicac reccrcana Athe heaing

- J’I -p_ en--

De ‘ecernDer iA Thi i the E pne1iant ed his Amended Statement of

hnpeaaLe ssaes hP )OC5€oi He-i-Aed and aigoed-Aght ic-s. These

acsues nm a’ eeen eomhmed and reorcantzeo in this appeal.

A h s araument. the Appellant pcanted out that the Assesser had ohaned the

• ‘atha.bn A the Pmnnecn’ three cAere the hearing. Ath nc explanation as cc-

the reasen threne nest enc -auadens rfor:he chanee. FiT i)9, i—ic araecidea:

the niamned ii’ enarcee m aue fretu the initial \‘alaatjcm cc cac final aiae

ec-am the oremmecinr: c-f corracenc-as cc- tee Assessa: h- sacaac-cc-.

asc e:c . . : c ‘-. -

ç’
—

—

r— c —

See tas ftP AC)c-— G

a ‘-a- a i -u me va”1nI a. . ear rae—im i r i
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He argued that the APOD, such as the ones he used to calculate net

operating income (“NOT”), is a generally accepted appraisal technique and that the

Assessor presented no argument or evidence that it is not. RP 0104; 10108-0109.

He disagreed with the Board’s finding that he had “specifically disclaimed an

approach using generally accepted appraisal techniques. . “(RP 0049), arguing

that his statement had been taken out of context. RP 0104-0106, quoting his

testimony

The Appdllant argued that the Board had expressly found that the Mscasor’s

expense limit ( 50%) was not a generally accepted appraisal technique as applied to

the Property in 2009. RP 0112, referencing Appellants hearing exhibit 4 (RP

0038 at ¶12). Accordingly. the Boards finding no. 21 that the Assessofs evidence

was the most persuasive was not supported. RP 0113, referencing RP 0050.

He argued that the Board could not properly apply its knowledge of the

relevant market to accept the Assesso?s determination of market rent in finding

no. 1. (PP 0049) because there was no evidence in the record to which the Board

could apply its knowledge and experience. RP 0074. citing NMAC

3.6.736(Hxl). RP 0114-0115.

He argued that he had not disclaimed an arproach using generally accepted

accounting principles in his testimony, and that the BoarcPs flnding no. 16 (PP

8



O39) was thus unsupported n suostanta1e’ldence RP (1 5 He contended that

n’s evidence, inciuding the restirnon) IN eec. estate professional with nve AD

earr o1 expebence n deen Hog ro NON IN properties ne APODs n admi:Ld

‘o the ears 231 1. IN and 3 (Exhibit 2 i 0029-0032, and his exhibit 6 (PP

0041
,. sno:ne xis procted NO or 2C 1 nstituied ax approach N caue based

or generaN accepted aopa sal technicues NP 31 53 23. This rtdeoce

nemonstrated Niat xis exoenses eie far Nss than ihe ssessor assersea NP ( 20

The- INsessor res-ponoed. RE 01223134, P corkended-that Ate Appellant

aic noto11ercome the presumption of coeetoess grten its tnird aiuauon for 2A4

PP ( 26-0128, it argued that the reduction ot the ininal aluation did not reout

n-ic presumptior of correctness because the Appellant had not shown tna fie

rcused caluanon did not follon statuow previsions or that it was facua1iy

‘nco’ec PP 1 IIN Moieorer the 200 nec sior IN the BoaH was insHcien to

i p srtr port beause re Assess r.rt INirt or en- fl3rtct csrn-cI N

-‘ C’ :r C ‘‘ ‘

--

The trtseesor rvgued that Lhe BeaN’s aec[sior was jn cci because ne

lu ac IN erined in artoNarict .Ah the r PP i2SJ IN SIN

n-n- an-. thN ev roa?ah h / N,r heana v’n- 10

9



t.aal3 usea in the vaIuatio. ‘fthe ?rope”15. R.P G!30. Instead, tie Assessor

used the j-cie met’iod. re’ng or ier ei at ..aJon of sim9ar jsiesses aid nr

reerc’1 based on BsSess eet am. Co-S.ar. ‘uiich indicated ma. a . mu.

acancies were at i5° and rnoimair expenses were 45%. RP 613G. Accordhgl5.

8”% e penses ‘nere ea’ I gI 3e the mcla at the time.” j Tat. ‘raagernent

tce .,f Y-i and rejer5 - she we-e based on her reserch. jj

The Assessor r&eo tha nor valuations of the Property and i-icome

jeneatea afle1 Jaitaz .4( 4 x’atd not-sen e as a basis for thea1ttation. K?

G&3! The kPJa sdomiae. b e Appellanb ‘4as “antractionC and D&id

Wesin was not an extxrt app-atser. a The Bard properly utilized its oi

udgnient j

Final’y the Assessor argied ‘iat the Boards decision was supported by

substantial e idence Ri 1 )32-( ?) dw she had ‘e1ied w “extens e “esercb”

r 1,xnr, ‘ ae..:, s.csa _X-iaVes’ reaeLnrrç -ac’rt”ec ‘a’i

14 Vp 1’ 1r’)t’I 0

g IJ’L) ‘ I 3w Ji r %.LzIC. fe1s..$hcC eeoabrLn

S fll (uecislot at- Ji.3

The Airjeljapf j5np4 r-jh ID’ :-cJJ4., rg’ ‘hat aix’

tic. - %SOI Ji) na’ .. ubini ‘1. resa - r .r a- unde-i’ 1% .,ata
S



expenses shouH have been isec! it dete”mining the “thee of the Prory rider

!sMAC 3 6.5.22(A) -61 rather man the Assessor’s po’ icy of ‘in” .ing ene’ses t’

45’c. RP 3%. (i’3”,. tie Sc) not icy s ieiy or. ibe Biatd’s 2( !t acjsiur

regarding lie ?ropery and he sad no: disciair’ed the .se :f genera’!) accepted

aras tr&ca.es. R? C 3t: C4. -ft oraed ‘s zat the &ssesstr VAX

sJDrn;trea snsta-t.a.. c’ ience k suptxrt the anpra’sa,. RI’ . ! -, ad zeged that

die process a’id h’s rig’n ic’ n fair hearing on 1’ vs r ,tesz ‘touired nat he Board’s

dec-isbrr be besed at n iaesoe it the eccrt .? c: ‘!

The Appellant argued that t6he &vad failed to make criticai findings. It

failed te enter a Pnding as to ‘shether Se ‘tad o crone the presar’pJon cf

correctiess. fafleo to uinc! tSr either par’> had avp • geiera!tyaccepted apaisal

techniques and faied ir: -eztn;e its concern that flt Assessor haz no: prd’..ed

the ma*et studies r wlSc± sh cairved &ie relied tt its tbdhL tna: the best

eiidetc.e’ sanpcrLc ts.ric is )pbLa.Jie 4aa’rr ‘is :.n”t ;nfi:g

73 Y “ The S r..i’ ,c “-c - —r - o- .-w..4 . -

c’t)e”a..lItg tiLpeleses it’ 45 “d:’ a gi’c:a’ a....eAtZ ar’pran... .ZXz’aZ.

,- .n

The ktn& at srged jia’ t”itr B-”d “r’ ti r anh it S 1*5. tC,

4iecsIar ‘rn acs xrsice e tuscrt RLP . : c’qj d-n: ha ‘ ance,i



rga’jrj c)mnara’Jes there the cssessor sDeciflcalh disclaimed usinc

crDa-nes in ner’ a..uatio:. IC’ C I 3G• He disputea the Assesso?s argtrncn: that

he had -e:ie s,ie on ne 201 ( Boaro decision IC’ D.Jt the presurpan c’

cor-cmss. argbi.% that the Assessofs 22°o reduedor the i’ltiai iaLation c as

ar ari’ss.c,r1that LV i&tal va’uatio: was L’x.c”rect. P2 C

Tht crhella’-t o’ia Jenged the Boar(s rc&jsal to g!e A&g!lt to Da’id

‘% ess’ s rest mon). pointing out that Wes’ey did not assert the laiae fthe

Propert, ui opined that an A&i) is generaily and itgu]ari; ised u’ deLenrine the

NOl e”Droper.ies &iJ s “the Bible” used I’) Lqc,wle&eahie ha> ets and se’leis &f

ccrnmerriai properties to dete”minc NO!. PP 0139-0140.

The !)iswict Court entered a Menwrar,duin Opinion and Cr’dr affin’i’g the

3oar’s âecision R? i4)- C !ST anE an Amended Opbion and Order x

25. !5 RP ‘!5-5T

fou:ir. that thc fa:: tha :r.c Assesscrha re iscd the v.,rnticn vj; cic

— —. —— — — p.— — .
- ‘ t7.”: .flt .‘tsL’; •tix .• ‘et,t’t. rr -. 1.. - - ..s.,c

sr,,L rlL t. ;liaac. :lIIalrik a n.icI ‘t &rcStflDaCt! : Ct-..ULS$ o &tL

c.vcco’ne. hut this faikirt was no: couni; for reersaL PP Df1-62. -.-r

rtr,oses :.f the 3t)P& :h 0, ‘-‘ nt! resume that the p-estm’rnticr’ hao beer

cn•enr RP tZ a”’ Y,irtk iO-’..c that the &.r’zt;wvs a’ c



‘veL1jsai. 4C6 ended u dis,me the :aa correctness ofthe Assessor’s

narket-based initation on opratior exrenses” RP 0 62. Nov e er. suostanta

e’ iaer’cc supported wit Assess:’r’s c,n,,&(r C’tr er.ses si’iuld be cappeS at

o based on hei market reserch. IC C• e 3

The Cc’urt defrcd tc the !3oa’.,’ dec:sicn tc ‘ch an the AssessoYs

;es’.rnon regardi’g comrabc mar’ et eten3es. e; n the atsence ofthe data

on which vie kssessorcta’meo ‘iance t found that the Boa-d properly r&ied or

-hsnt e:pe’üst. e’ven-i’ tn aesencr. eiiehice ir’ t&—re:occh--R? 364- Jt-nd

:‘iat ue Aayjr as not rejured .o ace rual expense data to valae propeities

RP 9’65

ft ?ound z’-nt the BoanE did no: err not :onsioering its 2010 decision i t•’is

appea as nat aIadon was o r ssoc in 2($ PP f5 Tt concluded that

snstantial evidence suDDorted the Assessor’ use ma3 e data t deterrnbe

e pensc i’s ta &aa..or p.ast ‘ iu .ha’ ‘:n5 ‘ ‘.b • ‘r zrbrar3 :.

._r:’ ‘c5_ •e3,’r. c Zr’... I 9‘19..s1...Pra’e2 fl

• oanc na t\a ?t —.r’.c. a a 4i’ca.’ &4t. 2QPtsS&.

ecnrnoie. e idnce LC sanet 4 dae t rtsut JIG iat -equre re e”sa) RP “ ft.

: :onc’bde± zha the Boa-J’s oeetshr as xinone sut’samm evidence a:

rq not c yr :ari:i:a an rThijcc k?

i



‘he eiian: tim&: filee a De:id r fo \Vit c Ce tioai i: th.s C2ur RP

aac suDsea±er ar eraee Eior a”CJ ::: a tee

iC ea:

tie appeal. H flCfl Fe reec tle aer a: as ee $eaam.

as Appedae: aasaed :hit ase Coast cred as disasgasding a pber cisior’

regarcr’sg tie same Popeer as iaic ihe Tease bale the: the use of mars a: daa to

aeterm ne me eapense ratio vas eet a galsasally acepted aopraisa technicue. iJ’

CiSc, Tne kss-es’-sor fabed te-dTci-os-e :be edaasi-ng data she .isas to : each her’

coeJusior1er nen ceiic’ or. ‘hie it he: C a:i as based. arid the Board

did rio: Ted that her amroach was a geeemi* acceetea apriraisal Leeliriique ac

rericireb by NMSA 98 l S 57- 55. The Oasier was

:per.essibe based on facts outside the raserd. as urist orted h: substantial

eoidorias arid c taled the Anp&Ian s ah: as ae oroce’c ( an r’P I 59 94

as urantee the Tpee iarc V C emoas

_rasea aaas

- 5 i



L THE DECISION OF THE BOARD WAS ARBITRARY 4WD

CAPRICIOUS. NOT SUPPORTED BY SUBSTANTI.&L
EVIDENCE AND NOT IN ACCORD4’cCE WITH THE LaW

4. tpp&abk Standard of Reviess

Under NMS.- ‘ T—38--2S Di. the decision of a Vahia±a rTs:

3c.ard mLs be s1.t a:c. 1f’t zs - arb’:ray cajrcious or an abase c’d screto’i

2. not surcrte4 E s. nctanta evidence in the record taken as a whole: or3

ornenwse t it fri accoran ‘e ‘- th ia Cibolo Energy Corn v. Rose?i. ! °87

NMC2c E5. sM:. r4: Th fl& &5. ff4-$âta&n amiaed h ;

eviewir’g the decisrr ) a’arr1inissative agnc3. this Court applies the same

statutorI defined sraaard o reviev as the district cour. Lant t Santa Fc

Lrrrater”iioflai Zjn%g Auth. 2004 NMAOO9O. 136 N.M. 74, 76.94 P.3d 817

citing 11c’ .2”anut C)iapr (9 fic 2er’t. C sib r hI 4lining C.rnm n. F ! Q 2O?—

NIvISC—O(5 ‘1 53%M 07 lr.;dga&drcMsAs39_3_1 ‘(D1.

Thtr ourt (f &,peais ..s.stS :iS -c’ ezgh t ic ; toenec nor sbsthiL s

- :- ‘! -. r 3c:rr ,-. :-a- c a. s.o:.r.x3 h

air’s a a’ e ‘oe.i. on bi%. . c. a e “Ii i i: e..cwd. ti c. r.S ,je

consiaer a!’ in En support of one pary: zonwntons ant als: t: consder

e icier cc s!’. + ‘on ‘cry t he Rord s4In&’&” The Cnart mist ba,e r
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cF’ebum this DresurnD:’on in that iiie assessor did not folio” the

statutor trovsions ofthe kct or e presettrgevidence tenin& to dispute the

factiL cor!e...tness cfthe valuation.” ‘jij’, 4nJe”jr l2 ‘S.M. cit. 7,966

P z & I ‘-.. auothig Firsi Nat ‘ Sank v 3ili:; Ctc I thu:k.’n P”o;cn Si.

•‘1I
et—, ‘r.ç rank-IA 1’ti 1/ fl’’A ‘ C n..4n..4 F • 7..... 1 7

.• ..“3_...n ...v • ...
•;v_• .s sU. I t—i. E...i a . • c’ aI%a ......Jls...Cs .. ...

ein’mn .t v Scrnaiillo Cozrnrr Assess% •‘. . Q82 -N’AC&- OCt. C N.M. 218.

32} 63” “.23 ou5. o07 The Appe lain oercane the vresa’nvtion as set ford.

Sn

1. The Assessor Inpcraissibl> flanged the Valuatiot cftb
Property

The Assesso’ changed the valuation ofthe Property oy 22° o from the first

ro;ice of’’aiue in the amount of $1.1 13,300.00 to the va’ue c,fS0O. 20C’.00 she

attenpteó w defend at the protest hearing. She ga e no explanation whatsoever

for this sutsantia’ tha’iøe m value

“‘4sethrJt0rerenutth.uvecar1nt’r :batcn •i ‘qre_ c’ 4’nn

- .‘—
. ; Lr:J ,S %%1 .t : —

‘.

bpnraisa; iec’rnau ....‘ the vaiuatkns. A vakatkr that is r.rSIt!a’€!v :haLe h

22° c. &rn;’y care r.ca :e onsiderec arjrate. aid t is diftix t t itiagnt h: the

sse..&’r • r’ asu*e rs fcrmin & assessrn?nts wfle-i it ar’ie” c’-an1s.

F,



at wi . NMSA IQ”S § 7-36-15 The same or similar methods ofvaluatio’i

sia: be .isecl for valuanon ..‘ftrie same or &rnar ‘:inâs of prc’pe., for prope’y

ta’ation parposes”;: Zeinc;n P: .ye 4 3e r: Plaza Shopping Or. ... J’aienc ‘a

Cnnt I ahs.,cio’? ?rwcsts 3d.. r K.iCL Z4. Ic N.M. 23. 44. 5LQ P2d 1cT4.

(Art, IlL 1 ad ofthe Mv ‘4 c.z Ccnst’tatior requires ‘aniformitr in

we assessnent ofror for taxa:icr’:.

Moreover, me Assessor s taI..ator i’ no. entitied w a presumption of

-correroess ‘khertft did !rat rt’t Ehe autho tC meEe-cbanges TO the ithda!

vaiuaton once it nas mahed tc th Appehait 4.ltbough the Appellant haa located

no New Mexico case Ia” discussing whether the Assessor can change the

a1uation of a propert> artier these circumstances, the courts of other jurisdictions

ha; e repeaied> heid that propert> tax assesso”s lack the aathort tc make changes

that re more thr cleric.a’ corrections and that require discretion orjudgrnent after

oei ate :d,1J ta.aator c c4 psper.’ T!.t Ttas.ns fr 1sr1.’c are

pr’. r “e’ r’ derntm,tra;
- :, - 3-:’’- ze-i ‘r : _n a . auc thr

rad aeenua%ec w’Lt&atI,:d aL,dLJ IC buS

4s c.ne cowt said:

[klssesscrs weak ‘c th: t ppers “nu’l’ 4i’ cnmr,le’ec1rc is.
rose ad those on!>. “egs:er the’igne’t.s. b”hat the -

e”rier flerc nds ,S a ntt r an as r razi zre :udri!



and determination of the officers. if :iie\ ma c.haraeiu with iAsie or

nc noIre ec coroonc. Th some nrec te cc cmcnt arc op nio’

known only to themselves, and so as not mere lv to coni.ect a formal or
w1i 1 ij r’.fsfw In ‘-he r’v

paver, or of cr1177. in the slahis which the stature confers

98J Shore Rd Ot’neos Coins v. fomnil” o[Fiii. o/Cth oiivew YoiJr, ill Misc. 3d

768. 961 N.Y.S.2d 756. 759 (Sup. Ct. 2013).

204 2001h.o©581, ¶ 31, 131 Ohio St. 3d 201.. 209, 963 N.E..2d 794, 801 C. .

--

searrrraisal of the property rather than adding omitted propert: or fixing a

computational error”); The LLK Trust rr Town of Wo/77oro. 159 1944. 734. 736,

992 A,2c1 666. 669 2010 (“mistaken pronertv tax valuations can be correoLeci only

through ] eg.isi.atively authorized remedies”); In re Uhited Ag Servs., Inc., 37 Kan.

Ann. 2d 902. 159 P.36 1050 2007 where lecisiarure has not ‘orcsviciec a rerr.eds

fr c.orrectinv valuation of real estate after notices have been. sent out, assessor’s

oOt’ 0 at 0 0 z

is nene * aouno ,.Ie(ate ‘ba’ once a a’ r has acer esraaisaco lot a

property, that value cannot he chamed ahsent [circumstances not present. h.e.re]”).;

.:4*4U1i czia”r’ Rh AAstesson: a’ ca’7a’or. 55 Masro P an. (A 1

6187719 773 PJ,E.2d. 452. 459 (2002i(*Psse.ssor only had autflori.tv jr correct an



enr In asse rien: —‘w L 2rin. Han1h’.h_Puci Ci Rh-2

BafRe e’i, 646 N. 2c 33 iova 20(2 propeinx assessment in ar amount

n:enaec ‘ assesser s a enea error rttai rnir he cTca a: am

man\ otner cases.

2 Toc a:cs cep:ance fa L5 Ca’ on Epense: as Abitrar\ and

Caoricocs in Liuht of its Prior Rudnu that a Shtrilar Can was Not a

eeam -:crmec rrnnsa1 iechniaue

The petiaru in:roo aced a 2C 2 decision h\ the Board pertaining to tue

Brnperrr * rh:ri toe Bourn ei-- fuarrd : rta-cau of-5Y’coimaxoerses was

no a ueneraR acoepti appraisal technique. This finding was unchallenged and

vas no: appedea and the ssessor continued to use the valuation set b the Board

2 for the neat tiree “ears khouuh the ‘aiue at which the Property was

assessed sevea rears nior noes not coneo, its value in 2214, the applioa:ion eTa

sc can on eDeuses in 22i4 was rio more a geneaiim accented appmisai

cnbu. cear as e erai ca p’mn The ssessws application eThc

— a J<iL :Th’S —I:et

-m amosar

i4oee c athough Lis trio: Die was u t e D cit aguec heir w the

inc :h doco-ine rcaiirC cc:rrne’ matre it oear :}a:

‘asr N Nv 1ue anr’iicsao pcr emace m— or



and capricious. As this Court has reasoned:

The doctrine of collateral estoppel fosters judicial economy by
preventing the relitigation of ultimate facts or issues actually and
necessarily decided in a prior suit. Our Supreme Court has
acknowledged that collateral estoppel applies to issues resolved in an
administrative agency adjudicative decision to a later civil trial when
rendered under conditions in which the parties have the opportunity to
fully and fairly litigate the issue at the administrative hearing. For
collateral estoppel to preclusively effect litigation, the moving party
mustshowthat (1)thepartytobeestoppedwasapartytotheprior
proceeding, (2) the cause of action in the case presently before the
court is different from the cause of action in the prior adjudication, (3)
the issue was actually litigated in the prior adjudication, and (4) the

-- ----issue was ncccasarily dctcrmin:d in the-prier litigatien. --• --——____

____

Mascarenas v. City ofAlbuquerque, 2OI2ONMCA©031, 274 P.3d 781, 789,

quoting Shovelin v. Cent. N.M Elec. Coop., Inc.. 8 ER Cases 654, 115 N.M. 293,

297-298. 850 P.2d 996, 1000-1001 (1993 iinternal quotation marks and citation

omitted).

Each ofthese elements is present here. The parties were entitled to rely

on the Board’s prior and recent finding that the application of a flat expense

percentage cap was not a generall) accepted appraisal technique as applied to the

Property. Its refusal to do so in this proceeding was inconsistent with its prior

determination, illogical and thus arbitrary and capricious. See. Rosette, Inc. v.

US. Dep’tqfthelnterior. 2007ONMCAOI36, 142 N.M. 717, 726. 169 P.3d 704.

21
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the count’ assesso: fir in unoses ca be t”erzorne by a taxpa;’er
siowing nat tie assessor as iot :aj;.j,. me statutrs p:ovisicns of tie
act, a’ t’N p-esenu’ig c idence tendir&, tc £sa the factual
rrectness ofthe ;‘J”qtr Rc,q9g$ b1 r ,dijnstratj e agency ny

it acc:wd ith .be basic re’ner: c I the s.attues relating i.e the
age-1z3 wil render its decisiot ‘Oiá.

.j cia:kns nztteE

3 The Api,e’iant P-ese tee? k ence Dispathg the i aetia. Corectnns
.f±e’ *. 4.i3

The presiniptcc that the Assessr’s iuatior is correct is overcome when

the p’operty owner presents evideice te’iding LO dispute the factual correctness of

the valution See. Ha’rn... z it .-ndersc..;. 2 ‘.M. at’. 955 P.Zd at 174.

auotng First ‘iati Bank i Bernet to C’rnnri Valuation ProtestBit 90 N.M. at

fl4.56OP2dat’8.

The Board hund that r.Jt in the area o”e’penses that the primary

hn’ er te Assessar and prapr. w rirs Va tes !ie. At &3% of

r tl..nnc. t ror’t ‘ ‘e’ xrcb.l.I ‘. wn e’ :s’ & i

— I t ——. L —_s.. ... n.. ‘sjt: —. —. C ... at rc. h r - .4’.

It essor ies.irno:’ ‘ .botn au ‘:. en:iri’ Iricri’ia the

Ap,eilant s evidence aixiL2nnio; io’ ‘a; ad :6 expanses atadly far

C”?!. . RP.’I.j_!t: £pD?: se”:”• tRP ‘)‘iL 9C’sC



In addition, the Appellant submitted three APODs for the Property for the

years 2011,2012 and 2013 (Track 3 at 3:40-4:30; AppellanCs Exhibit 2. RP 0030-

321 showing an average annual NOT of $12,412. At the 10% capitalization raze

used by the Assessor (RP 0034), the value of the Property would be $124,000.00 —

a clearly unreasonable value. Thus, the Appellant used the actual gross income

paid or committed for 2014 and the average operating expenses for the prior years

(Protestant’s Exhibit 2, RP 0039-32), yielding a more accurate NOT in the amount

-—-—--of-S6728.00. Sec. Protcstant’s-Exhibit 6, RP 004-I. At the 10% capitalization rice

used by the Assessor, the value of the Property would be $672,800.00 in 2014.

The Board also discounted David Wesley’s testimony based on his very

extensive experience with sales and valuation ofproperty in the area in which the

Property was located. Acknowledging that Wesley was “very knowledgeable

aboutthelocalznarket..” itnotedthathewasnotalicensedorcertified

appraiser, and declined to accept his testimony regarding the use ofthe APOD to

determine NOI by Realtors. purchasers and sellers even though Wesley made no

attempt to appraise the Property. RP 0049.

- The Appellant did not argue this value because he was limited to the value
declared in his Protest Petition.
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The Board simph: ignored the APODs the Appellant admitted without

objection, establishine that his actual expenses were far lower than the Board

iojnc . — ;, one utrorec Ms. V esiev s testtmocv tOOt

APM) is. “the 3ihl” esed to aiue properties and thus a eenerali’ accented

ar)raisa i,ecnnJJe.

EcnLuns e’escc atne :mar cup

ses —
Pfl e’u C ad)i Sc

-- —-

--- ---srte tnc-ar —ut-aeue WnO -rti.-

two periodicals arid undisclosed information drought to her office tn undisclosed

person.s.

in short, the Appellant produced abundant “evidence tending to dispute the

factual conectness of the valuation” He effectively rebutted the presumption of

correctness, and.. th.e Board e.rred in failin. even to make a finding as to whether the

App e.li.ant’ s eviden.c.e was ad.eciuate. to shi.ff th.e burden.

C. The. Assessor P00: .iVL.eet.. her Burden. of Proof

Once a taxpayer overcomet.. th.e oresumption of correctness, the huha.en shifis

to the assessor to sr.iow toar the valuation .mrtnod usea to assess the prcu.errt. was.

based uoon generad accented
ppris techaicues. Foci I’.Or. Tool:. Pd NdM. at

— cc



The Assessor attempted to d: Ais ji t e e hihits and a fet mnutes of

est:mor\ On cross eaminaoon, sne icb t :ncire one of enhinits

LOc pumo’c omparaae ncmc aria :narc triari

rio ief:esmori. clainin. :ra: she riid no: ae:aS\ reI on ncr

r
— - a j_—

lns:aaa sac iesOed that sne based the te on hc pofoma using me

tttar±cr a:ariois eser-cs an saab tab: hce been eS-Sag e SancA c-i-se tasecE

on the research a e ha done whir Co-Star. 5usiriess SeeLS- and an hoab :hat has

hroecht us am in±orma:ion Track 3 at 54:-O-5e:56 She did no: describe her

research fOaher, dd not pmduce the peiiodica2s v’ w’hich she claimed te he

r&) ing or the ander t irig Jaa and die riot iderib Saner tne pooie who had

hroucht he information or the information itse She did no riroclace am

or ritbe: eeOeoce Si-It itI mar eearcis :er e arid 5j0

em a :ee:r no

a ore pmuuc :ri- o

In sho”t, she relSa on nere ersa aflC rit thng more Oriet iOess aesohe

S-s fincliac that t wc aid e nre’e’ed °o see actea macbe radiet Sam)

hit mnse dm2: hit as’n: S-nooseS: Si’ S mc



conJaoe that “the best e idence” sapporwd the ‘aluatior the Assessor roposea

Tdfl iYO5C Finding No. 2S.

P. The Board’s Decision W25 oz Stppzrer b? StbstaLth..! E’ideice

The Assessor’s evidence as en:re!y insaf!kerit to sapporr the Board’s

fnã na& aic concIi.s1c’r.s. At best. it was a mre s.zntlla f evidence ithoaz

cunor ‘,r sbsLantiation and cannot suppo”t th .4ssesscr S DPT2St.

cJ,s.nTai e.ioence is more that a mere scm... Ia a means sach

- as a -eesceiabse--rune-rsght axept-es aaequce-e srpor a :nck.ska”

w4er kidus. Energy Consumers v. F.RC. 2037C’NMSCCi353. !‘C N.M. 533.

542. !68 P.31 IC’S 114. quothg.n re Comms Jnvcwfigaron V the RaTes• for Gas

Sr oP1sMs Gai Ser,c.. 20i0 NMSC 008,128 NM 74” 9% P.2d :98

qdat % co-iso! Edtscn C.,. v ?CL.R B.. 3(5 U.S. 0”, 22g. 59 S.Ct. 20o, 83

...}c. ‘2z :038

£ Hearst Akr’e Catnof Sepport a Actnnisnth e Deciska

:&:t:.ra :D
‘ .en !4tx’2:: Jiar

cLjIfluu, a dClti..iitS ‘4 ‘e agC:a) kty C. sai e Ca.

ouid ‘1) actmissft ie under ..he r es r f e ieric Lb.. eec..
residsam rile reauires that the agnc> s decl ion Ix su Dot &
onc e dnce flat wouid be adrnissbe under the “ales jthenvise
fn ‘gnç’ s decisicr’ s wit “rnk3ered to be snzia-’r1in
..w )Jzr)a_
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3IACC in reacninu a cnna1uson and vnbnut SuCO an m:mananon arid nass in the

record, the opinion is not competent e\ joence’ P’otet oP1azc Dcl S 1 Dc

-

F . 7’ F C. F / F. — —

SO7O’ LCz3 3 ‘13 -. “13 : .‘4. 3..

P.2d 11 3. I 2Q. 300tiOC r:;L11 F3711 Dxtm’ Cfub Eeroa It1o CoIffly Bi OOc’

Protest Bnara, I°9 \LfC A C4 M 79°. f15 d c22 and citing

I ‘‘ 1’ F a- -FF’ F -_ / — .. F.. 1. / -, .

-F _i ..f F.. I -i - Lt... ..t . - — — — - — — — I — — —

and Rule 7G3 N1vIA and Rule O5 \Iv’RA and nod ic that [miari et values

aeE. 2a.,t. 31- -

4Thaueraue. 2005©NMCAh ‘J40 I 3 h M. 38$. 3Q$ ! Il P3d 798. 718, china

Faw HIlls Countiy Club (D e r3cogn:ze :iai an expert, e\ e in an administranve

nearing. must explain the stem fdlovCe ic reach a con uson

Moreove, the Board’s rehance on th Assess,rs brief and unsubstandated

3s:Ion\ deprh e the Ann&ian: ca fair heaHog, See. Dmt hdn. Bank .

;.-‘- JC.’,3/pi.(3pf c’’.\A r i)[ ,/ r

- . tia

- JLaa.. id3 a a- - - . .)‘Ju . a ala

ann isinS of coxsdtudonai due nro:ess and D the fanDneocd aiea

ef fairness.Due process caci’es ha: the Board Easa iS dcc S on

m. as cic. ..na’ an , c.,n i ad m.d



x’ evidence prodired a: the searing by witnesses personal!y presen: or
h’ autbemicatec oocwrercs. etc.. an.1 that tflf evidence
Soporae in the reco’.. That is. the Board may no: base its
order t racqc ‘,‘4c ncwc! . ‘ts rders nrst be soppcrie’l

n saostarda e’idence •. 1.. nst.stanuateo hearse’ does not
constitute sabstaritiai evidence ... [JJnformaiity must no: be
practiced t& me pair: that a hearng becomes a sunmar proceed zig. a
re formaft prececPng a predetennined result.

ternal :ationz onittedi

tar’..1: :. scr. ‘a c.’ cc”aie..er’: e-’idnce ca t¼ recci a r ‘Ec :‘ie Zc..rc.

...caIJO iegitimately phcld the Assessor’s valuation, its decision was sirnp.y a ruober

stamp. As sac’i. it v as arbitrar3,capricious and not in accordance with

LI. THE DISTRICT COt RT’S ORDER AFFiRMING
THE BOARD WAS ARBITRARY AND CAPRiCIOUS,
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE 4ND
NOT IN ACCORDANCE WITH LAW

A. .&pplichbie &anda-e of Re’ lew

(.ir anpeai. this Court tes no cite deference tc the ruPne ofthe Disric

C..’c. R.:her. Ls re’ e* is based or. ti ‘.x& re1ecaa’. dEe i..

-. e “rrr::e ;s:.
rD’:—2” D2P’:’ .. sr :hs ‘.f cr-’Y71

s_et;uPt’d. j Sujc..t(iaa ..% ‘..trr ct z’z t.. ‘trcs:tc ....i. ,t &..tZ: a:t •

• • . —. n. —‘S . . . . F—

.:‘ Ri a mac ... za:’tr c , e’’s at bJe.r 1;; “ ..oc: ‘ —

NMcC:I’5 4 ( fl ‘

::ncy : rrt’it’ar an... ‘a”is ;as ‘tn’Y45cr,.Lfl’e :‘r ‘àh.,u: .‘‘. —

1’



hr ‘iec’ ed in igtfl of he ishc Je record.” jçj. cling Snvdei Ranches Inc v. Oil

Ccmcrvncr Conm n i993 N’vSC Jt.,NM t3”. 63Cç 74 P.,o 58 58°.

“The secc,rid-ae u,.ick.i re;ci ..s en a news LC .nsart nat ae ais.nct

c:uit has dcne its ck in es1evn; th ccc tsio c f toe admi’iist”atwe agenc, mit

o app& the tIc. c f .h’s art tc ar t.ss tit t record to deten-inc S

there is substar : e iaence t sur.. ..he deeis.&n Sa”c. Cnry of

£ernaklo 9 NMCA 0” 4 ‘,‘/ —.+C 44’ b3’- d o5D 65 cktng Watson

iTetm Ccnnc2af3eiiat.w. i9” %MC4 o’O& - %.M.374.8€SZ26Mt and

7aJmar ..cA3F A’kansasBa’ ‘e’gzr. I4sN!Ac4oal1o8)M 124.’67P.2d

363.

“Whole r&ord re ie reci.i”es as ic consider al evidence s sappon of one

pa’ty’s contentions and aist to c’ nsider e iarice wkch is conr& tc. me Board s

fndhus.” Hannah: iaasn °9S” MCAc 52 261 M 4 966P.2d

‘8 — “ecot ‘“- st aectit r,. ,j, e.3- . d;.yac - a°: z.on’

ç.rfltec. — • a r..1 — —r •i.’r I t

Fib r...o - .- , i.b 3%.

Cr,ec’oisDq.115%M t0(.8P2,aj. 2”'

Onqaco,arre le; ‘lesp”v s-- ‘it- 1.”yidu’ s’”’ e

r”rs’r °“3er.. 11 - r’ c ‘“1 Ye :pr°ir Z” it
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