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INTRODUCTION

Nellv Gonzaies, Plaintiff/Appeliant. was emploved and insured through the
tate of New Mexico which contracted with Presbvterian Health Plan
(Presbvterian), to administer the hbealth insurance provided to Plainuff Appellant
and other state emplovees. Plaintiff/ Appellant was told by her medical providers
that she needed to have banatric surgerv and further that Dr. Eldo Frezza,
Defendant/Appeliee. was the only in-network provider availabie to her.
Defendant/Appeliee  neghgently performed the banatric  surgery  on
Plaintiff/Appellant and concealed his neghgence for vears by assuring
Plaintiff/Appellant that the symptoms and complications she was feeling was

T i1 Yot £F7 A [P - 1 [P
ormal and manageable. It was not unul Plamufl/Appeliant was seen in Santa Fe.

-

New Mexico that she discovered the extent of Defendant/ Appellee’s negligence.
SUMMARY OF PROCEEDINGS
On November 5, 2010, Plammuff’Appellant filed a Complaint seeking
recovery against Eldo Frezza, M.D. and Presbyterian Heaith Plan. Inc. for personal
injuries arising from medical malpracuce. (RP 000001 - 000009). A First
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Arising from Medical Malpractice was
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Amended Complain
filed on July 3. 2011. (RP 000026 - 000062). Plainuff/ Appeliant again amended
the complaint on November 4, 2011. (RP 000071 - 000084). Instead of filing an

Answer, Defendant/Appeliee filed a Motuon to Dismiss for Lack of Personal

-



Jurisdiction on January 13, 2012 (RP 000103 - 000112) as well as a Motion to

~

Dismiss for Failure to State A Claim Upon Which Reilief Can be Granted (RP
000113 - 000128). Plamnuff/Appellant filed a Response to both Motions. (RP
000129 - 000142 and 000143 — 000180). Replies were filed March &, 2012 bv
Defendant/Appeliee. (RP 000186 - 000217},

After briefing on the Motion to Dismiss for Lack of Personal Jurisdiction
had been completed, Defendant/Appeliee filed Supplemental Exhibits in Support
of Dr. Frezza’s Motion to Dismiss For Lack of Personal Jurisdiction (RP 00303 —
303) and concurrentiv filed a Motion to File Documents Under Seal (PR 000305 -
000308 for those same supplements. The District Court held & hearing on
Defendant/ Appeliee’s motions to dismiss on October 1, 2012 and entered 115 Order
granting Detendant Frezza's Motion to Dismiss for Lack of Personal Jurisdiction
on November 2, 2012, (RP 000329 - 000331). Appellant filed a Motion 10

r~ o~

Reconsider Order Granting Defendant Dr. Frezza's Motion to Dismiss for Lack of

Personal Jurisdiction with the District Court on November 13, 2012, (RP 000332 -
000335). The court heard oral arguments regarding the Motion to File Documents

Under Seal on December 10, 2012, (EP unnumbered) and issuad an Order on that

-y

motion on February 27, 2013 (RP SP-00000% - 00001

o
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Pursuant to Rule 12-201(A) NMRA 2012, Appellant umely filed his Notice

of Appeal on December 3, 2012, (RP 000344 - 000348) No decision has bee

(AW Sa

+ 1

made by the district court on the Motion for Reconsideration.
STATEMENT OF FACTS
The Complaint filed on November 5, 2010 arose from a bariatric surgery
that was negligently performed by Defendant/Appellee Eldo Frezza. (RP 00000
000009, RP 000026 — 000062, and RP 000071 - 000084) At the tume of the

surgery, Plaintuff/Appeliant was employed by the State of New Mexico and

o Anlw
received her health insurance through her employment. The State of New Mexico
contracted with Presbvterian Health Plan to admunister the health insurance

provided to Plaintff Appellant and other state emplovees. (RP 000038 — 00006
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on licensed 10 practice medicine 1n New |

000111 - 000112 and RP 000163) and a provider with certain New Mexico

Zsurers, including Lovelace and Defendant Presbyterian (RP 000111). At the ume

of the surgery, Defendant/Appellee was emploved by, associateC with, or

e Llae
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otherwise represented by Texas

@

ch Physicians Associates (TTPA} in Lubbock,

Texas. Defendant Presbyterian did not have any in-network bariatric surgeons n

New Mexico at that time and required Plaintiff Appellant to see Defendant

@]
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- his medicallv necessary surgery, (TR 9:59:27 — 10:00:00)
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Complaint alleges
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etween Defendant/Appeliee

t/ stream of

'Appellee 10

and to have their surgeries

ultimatelv paid for by the State of New Mexico. (RP 000001 — 000009, RP
000026 — 162, and RP 000C71 - 000084, Defendant Presbvierian specifically
reguired Plaintiff/ Appeliant to see Defendant/Appelles 1 Texas for her medicalhy
necsssary bariatric surgery. (RP 000001 — 000009, RP 000026 — 000062, and RP
00071 000084) The Compiaint further alieges that although
Defendant/Appeliee acted negligently in performing banatric surgeries and injured
numerous other New Mexico patients through this eme and successfully
concealed the effects of his negligence ¢ her
victims for vears by assuring them that their symptoms or compiications were
normal and manageable, on some occasions traveling 1o New Mexico 1o consult
with other patients. (RP 000001 - 000009, RP 000026 — 000062, and RP 000071 -

No Ty oo Tov: RAowin - v it o .
000084y Thus on a New Mexico agreement with 2 New Mexico
. . — : PO R . o —~ e
insurer to secure New Mexico patients and pavment directly from the State of New
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Mexico. efendant/Appellee had ntentional commercial contacts with and
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committed tortous acts in New M
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On January 13, 2012, Defendant/Appeliee filed a Motion to Dismiss for

Lack of Personal Jurisdiction arguing that he never had any contact with the State

of New Mexico and therefore cannot be sued in New Mexico because there 1s no
basis for specific personal jurisdiction or general personal jurisdiction over him.

(RP 00103 - 000112) At the October 1. 2012 hearing on the Motion to Dismiss .

<

Defendant/Appeliee relied on a confidential agreement between his physician’

[¥2]

group TTPA and Defendant Presbyterian. which was filed under seal. (RP 000306

TY

—000308: TR 9:23:40 — TR 9:26:24: TR 9:31:12 = TR 9:31:37) He argued that he

U)

was not a party to the agreement, could not control whether his patients came from
New Mexico, and therefore did not have contacts sufficient 1o support nersonal
jurisdiction in New Mexico. (TR TR 9:25:40 — TR ©:26:24: TR 9:21:12 - TR
0:31:57). Defendant/Appellee also filed a Motion to Dismiss for Failure to State a
Claim but the Court declined to hear that Motion because 1t granted the Motion to

Dismiss based on lack of personal jurisdiction. (RP 000113 = 000128)

Plaintiff/ Appellant responded to the Motion to Dismiss for Lack of Personal

Jurisdiction by outlining the many contacts they knew Defendant/ Appeliee had

4"

with the State of New Mexico. Plainuff Appellant argued that the confidental

agreement was an agreement between Defendant Appellee and Defendant

Presbyterian because under the terms of the Agreement, Defendant/Appeliee

" The October 1. 2012 hearing on Defendant’s Motion 1o Dzsmh \f\a\ combined with 2 similar Motion 1o Dismiss

23001

filed bv Defendant Frezza in & related case also on appeal. COA No. 32,605, See RP 000216 in thus maner and RP
000227 1 COA No. 22.603,

ty



himself was bound by the terms of the agreement with Presbyterian. (RP SP
0000035 — SP 000007, specifically. SP 000006, € 3. last sentence; SP 000012 — SP
000039, specifically pg. 6 of 48. § 2.2) Plamuff/Appellant also relied upon
Defendant/Appellee’s New Mexico medical license (RP 000111 - 000112 and RP

000163): his consultation of with other New Mexico patients in New Mexico, his
website which was targeted to potential New Mexico pauents as it listed Defendant
Frezza had an active NM license (RP 000163 — 000166). a book he published that
is widely available in New Mexico (excerpts at RP 000137 — 000162); and
property ownership records (RP 000167 — 000180}, Plainuff/Appellant alleges that
these facts demonstrate a marketing plan aesigned to attract New Mexico patents
making it amply ciear that Defendant/Appellee had suiflicient contacts with New

Mexico to satsfy due process concerns and establish personal jurisdiction in New

Mexico. (RP 000143 - 000180 TR 9:38:03 — TR 9:30:15; TR 9:42:18 — 9:57:00)

The district court granted the Motion to Dismiss finding there was no basis
for personal jurisdiction over Defendant/Appeliee. (RP 000329 - 000321: TR
10:17:55 = 10:19:12) In addinon, the disurict court found that exercising personal
jurisdiction over Appellee in New Mexico would violate traditional notons of fair
plav and substantial justice because many of the important witnesses reside in

Texas. (RP 000229 —000331: TR 1¢:21:00 = TR 1(:22:18) The district court

1

ruling was based in large part upon a determination that Defendant/Appellee was
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not a party to the agreement between Texas Tech Physician’s Associates and
Defendant Presbvterian. (RP 000329 —000351.92).
Aside from this matter. there are two other related appeals, and four cases

total currently pending in New Mexico Courts relating 1o surgeries periormed by

efendant/Appeliee on New Mexico residents. On appeal regarding the exact

)

U

ssues is Fernando Gal Eld

w

ame

Yot

egos v. Eldo Frezza, M.D. and Prebyterian, COA No.

Eldo Frezza. M.D. and Lovelace, COA No. 32.403. Pending before the Second
Judicial District court under a stay pending the outcome of the appeal in Montano
v. Frezza is Susan Method v, Zlde Frezza, M.D. and Presbyterian 202-CV

TN ANGTE T TmAeres egan1g t) 11¥75 1n all thes 21g
2012-02915. Undsrsigned counsel represents the plaintifis in all these matters.
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STANDARD OF REVIEW
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Q

The standard of review for a dismissal ba

e

[
St

n lack of personal jurisdiction

~

: 11 el o J . xes] D oo Ao e L4l . r
is well settled: 1t is a guestion of law, which 1s reviewed de novo by the Court of

Anneals. Cronin v. Sierra Medical Center, 2000-NMCA-082,¢ 10, 129 N.M. 521
224,10 P.3d 845, 848 (citations omitied). Because the Defendant/Appelies’s

11 1

jurisdictional challenge 1s brought under Ruie
required to make only a prima facie showing that personal jurisdiction exists.
Cronin. 2000-NMCA ar §10. 129 N.M. at 524,

court did not conduct an evidentiary hearing regardin

HQ

jurisdiction, the standard of
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review mirrors that of a summary judgment hearing and the pleadings. affidavits

and submissions are viewed in a light most favorable supporting the existence of

’:}“\

jurisdiction. Doe v. Roman Catholic Diocese of Boise. Inc., -NMCA-057,

121 N.M. 738,742, 918 P. 2d 17. 21 (Ct. App. 1996) (paragraphs not numbered).

The Court of Appeals’ most recent decision concerning long-arm

jurisdiction states that the question of personal jurisdiction hinges on federal law.

,.\

Sproul v. Rob & Charlies. Inc., 2012 NMCA ---, €8, --- P.3d ---. This seems to be

P

n direct conflict with another recent Court of Appeals” decision regarding
summary judgment in which the Court expressiy denied the application of a

heightened pleading standard in New Mexico. Madrid v. Chama. 2012 N

Loves

017.916,283 P54 87

O

875, Plaintff/ Appeliant submits that this Court should
apply a standard that tests the legal sufficiency of the complaint. not the factual

allegation of the pieadings as those are 10 be accepted as true for the purposes o

l

the determination to be made herein. Id. at €18, 283 P.3d at &7¢.

Plaintiff Appeliant appealed five legal issues all of which are tied directly to
jurisdiction. The first three issues discuss the standard for and applicabiiity of

personal jurisdiction to Defendant/ Appellee. Issue No. 4 discusses the district
court’s finding that Defendant/Appeliee was not a party 1o an agreement with

* o

Defaendant Presbyterian. Finally Issue No. 3 discusses the district court’s denial of
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Plaintiff/ Appeliant’s request for jurisdictional discovery. On all 1ssues herzin.

Plaintiff Appellant requests that the decision of the district court be overturned and

the Court hold that the disirict court has persona jurisdiction over Defendant

1 v

Appellant. In the alternative, Plamntuff’Appelice requests that this Court remand the

case for junsdictional discovery.

I. New Mexico bas personal jurisdiction over Defendant/Appeliee and
exercise by the Court of such jurisdiction is proper.

The State of New Mexico can assert both specific and general jurisdiction over
Defendant/ Appellee because he has more than minimum contacts with the State of
New Mexico and plaintff's cause of action arises from those contacts.
court granted Defendant Frezza's Moton to Dismiss for Lack of Personal

Ty a A 1 I pre 117 C nacic Thar pithor amond £~ U N g
Furisdiction. finding there was no basis for either specific personal jurisdiction

iurisdiction bv finding that Appellee did not maintain continuous and svsiematic
contacts with New Mexico. (RP 000329 —000331: TR 10:17:25 = 1001912y This

I SO cnd in o e Ty Alnms Thofmm Anmi A Tas worac 1A s
ruling was basad in large part on a finding that Defendant Appelles was not a parn

-

T —_— 1

- N - 1 -y H o~ Iy Ty ‘e Ao < P i P A IR
to the agreement between Texas Tech Physician's Associates and Defendant
2 WU UL IS MNas ~AiA ol ermm o vt e £ /DD NANORN0

Prasbyvterian as Defendant Appellee did not sign the agreement. (RP 00032206 -

WA NNy
0002

{2

1 . . AT R ETATS e T T Q0 ! e - f 1 et -
[,€ 2 TR 10:21:00 — TR 1(:22:18). The Court further found that the

exercise of jurisdiction over Defendant Appellee wouid violate tracitional notions

of fair plav and substantial justice. (RP 000329 - 0003231, 93) Plamntff Appeliant



contends that this ruling was in error as it failed to grant all inferences in favor of
Plaintiff’ Appellant as required under the standard for motion to dismiss and did not
airlv and fullv consider the impact of Defendants/Appeliee’s substantive contacts
with the State of New Mexico. Plammuff/Appeliant preserved these 1ssues in their
response to motion to dismiss, 1n their oral argument on said mouon. and in their
motion for reconsideration

.

Personal jurisdiction over Defendant/ Appeliee, a non-resident, is available

pursuant to NMSA 1978, § 38-1 1

-16 (1971), commoniv referred to as the long-arn
—arm statute allows state courts to assert jurisdiction over

: . M 3 o N Tvi ey oy vom 1 £
nonresident defendants who 2 ngage in gnumerated acts, INCIUGINE ransacuon ol

e 1 e o T S etead o Aot el i ooy £F
categories 1S no longer necessary., reguiring mstead a aeierminanon that su fficient
PR v oy 1Q ‘l‘ \;:- ?/o} o To y 'E: 3 ~agc Tavinla o
minimumn: COntacts exist with ew MICX1CO TO sausIy aue process. 4avala v,
1 - E ~ 3
100145 NUML 56,41, 172 P 5d

1Y TT9 Tha famic s anaiurino merental e et ~tion

173, 178, theiocus inanal VZINZ DOTsOniar jurisaiciion in New Mex S on
oo < sl nin ~ MR T Y SR |

whether the defendant has the regquisite minimum contacts with New Mexico 1o

satisfv due process. Id. Due process N turn 1s determined in two distinct manners:

specific jurisdiction and general jurisdiction. Zavala, 2007 NMCA at§12, 143
N.M.at9§42, 172 P. 5dat§ 179. As discussed in greater detail below, specific

MM
fany



1 1

jurisdiction exists when defendant has purposely established contact in New

Mexico and the cause or action arises from those contacts. Id. General jurisdictio

1

xists when a defendant has such continuous and systematic contacts with New

Mexico that he can reasonably foresee being brought 1o court in New Mexico for

anv matter. I¢. Under both theories of junisdiction. the court must also determine
whether the exercise of jurisdiction over the nonresident defendant would offend
rraditional notions of fair play and substanual justice. Id
Issue No. 1: Because the facts of the presenmr suir arise directly our of
Defendant/Appellee’s specific contacts with New Mexice, he is subject to

specific personal jurisdiction in New Mexice.

ourt ruled that because all medical care and treatment
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continued negligent acts which include more than the surgery in Lubbock and
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o
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failed to acknowledge that New Mexico 1s the p

Specific personal jurisdiction over a defendant exists when a defendant
purposely establishes ¢ t with New Mexico and plainuff 1s harmed as a result

of that contact. Zavala. 2007 NMCA at € 12, 143 N.M. at 42, [72P.53d at 179
(citations omitted ). Although a finding of specific personal jurisdiction used to be



contingent on a technical determination of specific factors under the New Mexico

i

1

long arm statute. Section 38-1-16. this requirement has been compressed. and now

a strictlv constitutional analysis 1s required. Santa Fe Technologies. Inc. v. Argus

Neworks. Inc.. 2002 NMCA 030.9 13, 131 N.M. 772, 779,42 P34 1221, 1228,

Under this new standard. even one single transaction of business, the commission
& tort within this state, or one single phvsical in-state contact can be sufficient 1o

subject a non-resident defendant to specific personal jurisdiction in this state.

provided that the cause of action involved in the suit arises from the transaction
that particular contact. Visarrage v. Gates Rubber Co.. 104 NM, 143, 146, 717 P

2d 596, 599 (1986): Santa Fe Technologes, 2002 NMCA at €29, 131 N.M. at 783,

42 P.5dat 1232, Conversely, lack of physical contact with the forum state will not
defeat personal jurisdiction when the defendant’s efforts are purposefully directed

toward residents of New Mexico. Santa Fe2 Technologies. 2002 NMCA at €17

Corp. v. Rudzewicz, 471 U.S. 462,472 105S. Ct. 2174

L S &

o Fos

1985)). The key to a finding of specific personal jurisdiction is whether the

I8

o

defendant could reasonably anticipate that he would be brought into court in New

Mexico. Santa Fe Technologies. 2002 NMCA at€ 16, 131 N.M. at 781
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In Cronin, the court applied these factors to find jurisdiction was proper ove

a Texas hospital that provided medical services to a New Mexico patient. Cronin.

&



2000 NMCA at€ 15, 129 N.M. at € 325, 10

[

P.3d at € §49. The Court determi

p—

that the Texas hospital had sufficient contacts with New Mexico: they had
previously served other New Mexico residents, and the hospital advertised in New

o

Mexico on television and 1n veliow book advertisements. Cronin, 2000 NMCA at

€ 14 129 N.M. at€ 525, 10 P3d at 9 849, Agaresult. the court reasoned that the

hospital had intentionally inttiated commercial contact with New Mexico for the

purpose of pecuniary gain. Cronin, 2000 NMCA at§ 13, 129 N.M. at 523, 10 P.3d

i

~ v

at 849, The Cronin court refused to exercise jurisdiction over the individual

e

defendant doctors however, on the basis that they did not have sufficient minimum

1ilid

contacts with New Mexice. 1d. at 923, 129 NM at 327, 10 P.3d at 851, The court
reasoned that the doctors themselves dic not purposely mnitiate anv contact with

New Mexico and the follow-up care they provided did not constitute purposeful

availment such that due process would be satusfied. Id. at§ 26, 129 N.M. 328, 10

o : O 7 n P - M cyr ¢ yqv - T ot - ey <
P.3d at 832, The Cronin court relied in large part upon a New Jersey federal court

o s 1 ,XTT Y £ o o S Oc Tt I e/ anyr
decision that described the provision of medical services as not directed 10 anv

location, but to the person only and 1t wouid be unfair 1o have jurisdiction foliow

the person wherever he or she may

§32. (ciung Gelineau v. New York Univ. Hosp. 3

o

1 'S ¢ 1 O1na Commn WWrioht v Varlblew ASO T A Q7 7o~
Crelineau s tanguage originated from Wright v, Yacklev. 459 F.2d 287 (9% Cir.

1972y which is the Ninth Circuit’s lea
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doctors to jurisdiction. Cubbage v. Merchant, 744 F.2d 663, 669 (1984, This

same court declined to extend the language quoted in Cronin to circumstances
similar to those found in this case. Cubbage. 744 F 2d at 669, Cubbage concerned

a medical malpractice case in the Arizona/California border community of Parker.

Arizona. and a hospital and phvsicians located on the Arizona side of the border.

I

[O)

but patients residing in California. Id. at

/. The Cubbage court reasonad tha:

¢

the California court had jurisdiction over the hospital. as well as the defendant

5

doctors who provided medical care to @ California patient in Arizona because the

h] ; - ] wiia '~ oo I ayytl S g £ v+
doctors had applied for and recetved authority irom the state of California to

o . LR St S, B 1 e e =G
recerve remmbursements for services provided to California residents. over 25% of
1 ! - " -~ i PRy " fOCY Y O A s P L S BN
the hospital s patients were California residents and the hospital advertsed in the

1

general area. which included circulation in California. Id. at 668. As such. the

holding that patients in those cases took unilateral action to sesk the medical care

whereas 1n Cubbage the hospital had continuing efforts to provide services o

doubt that he should reasonablv have expected to be brought 1o court in Ne

Mexico. He entered into an agreement with Presbyterian which provided a steadv

g



stream of New Mexico patients to him for pecuniary gain.

Plaintiff/ Appellant was required by her insurer to see Defendant/ Appellee for

92}

urgery in Texas then returned to her home in New Mexico. where she develoned

v

substantial discomfort, pain and suffering. (RP 000076, €31). After additional

procedures in Texas which Defendant/Appeliee indicated were normal.

Plaintiff/ Appeltant returned to her home in New Mexico where she continued to
suffer numerous additional complications. (RP 000076, €32 Defendant/ Appelice
would contnuously reassure Plaintifl/ Appellant that her discomfort was normal.
(RP 000076, 932). However, the pain became so unbearabis it eventually resulted
in her hospitalization in New Mexico and the discovery of a tangled network of
sutures in her ric pouch and down the isiunal imb which were left by

~

Defendant/Appellee. (RP 000076. €53 and 35). In addiuon, after securing New

y + ~ oo 5 b ety e Fajs PR H
Mexico patients pursuant to Presbyterian’s agreement. Defendant/ Appeliee

traveled to New Mexico and while here consulted at least one other victim of his

Lay

-

scheme regarding their recovery from banatric surgery. Either of these actions
individually is adequate to establish specific personal junisdiction here. but

combined they leave no doubt that specific personal jurisdiction 1s proper.

f—
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Defendant/ Appeliee knew he could be haled into court in New Mexico for care
provided to Plainuff’ Appellant.

Emplovmenr bv or association with Texas Tech Physician Associates
does not shield Defendant/Appellec from jurisdicrion in New Mexico.

1

Defendant/Appellee cannot rely upon his position with his phvsician’s group

oo
£

TTPA to shield himself from jurisdiction and thereby evade responsibility for his

s

tortious actions. Calder v. Jones, 465 U.S. 783, 790. 104 S.Ct. 1482,

| 3

o

487 (1983

b

In Calder, emplovees sought to avoid jurisdicuon of a California court over an

article they wrote about a California resident because. although they were

emploved by @ magazine with national circulauon, they lived and worked in

4

Florida. Calder. 465 U.S. 783, 104 S.Ct. 1482, The Supreme Court held that
yurisdiction over the empioyees was proper. {inding that their status as emplovees
did not insulate them from jurisdiction as thev were the primarv participants in the
alleged tortious action, which was expressly directed at a California resident. In

the same way, Defendant/ Appellee asserts that ius only connection to Defendant

Presbvterian and therefore New Mexico was through his apparent phvsician’s

Mexico because it signed the agreement with Defendant Presbvterian.  Although

Defendant Appellee was emploved. associated with or otherwise represented by

TTPA at the time he injured Plaintiff’ Appellee, 1t was his neglig

(b

nce that actually

caused Plaintiff’ Appellant’s injuries. and Defendant’ Appellee who was the



primary participant in the wrongdoing at issue. His association with TTPA

175

changes nothing because an empiovee ol a corporation that is subject 1o personal
jurisdiction will himself not be shielded from jurisdiction when he is the primarv
rticipant in the wrongdoing intentionally direcied at New Mexico. Calder. 463

U.S.at 790, 104 S, Ct. ar 1487 Santa Fe Technologies. 2002-NMCA-03(, €49,

Finally, as discussed above and in greater detail below in Issue No. 4

Defendant/Appellee himself was a direct party to the agreement for personal
jurisdiction purposes. as he was expressly bound by all the terms of the contract.

As such, his status does not change his direct contact with New Mexico or this

court’s ability 1o assert specific personal jurisdiction over him.

£. The place of the wrong rule also supports the exercise of specific
L ,

,!‘S(maf Jurisdiction over Defendant/Appelice.
Where minimum contacts exist as they do here. the “place of the wrong™

rule recognizes medical negligence occurring in other states as a tortious act

occurring within New Mexico. See e.¢. Cronin v. Sierra Medical Center, 129
N.M. 5210 10 P 5d 842, 991 7-18 (2000) (mmjury occurred 1in New Mexico where
calth problems deveioped here foliowing negligent treatment in Texas); Santa Fe

ot

Technologies. 2002 NMCA at € 15 (Va tortious act can occur in New Mexico when

the harmful act originates outside the staie. but the injury occurs inside New

Mexico): Beh v. Ostergard. 637 F. Supp. 173, 175-76 (D.N.M. 1987) (where

complications developed in New Mexico following medical negligence in

[
0



California. tortious action had occurred in New Mexico for purposes of long-arm

1-»....4

statute). Not only did Plainuff Appel

pellant experience continuing pain and
discomfort upon her return to New Mexico, but for vears following the iniual
surgery, Defendant/Appeliee continued to communicate with Plaintff Appellant
regarding her medical condition, assuring her that the symptoms and additional

ed procedures were all normal thereby hiding his own negligence and

e

-

requi

preventing Plaintiff/ Appellant from discovering it. Plaintff/Appeliant has had

[hiy

4

substantial economic 1oss in New Mexico as sult of the injuries sustained. See

Santa Fe Technologies. 2002 NMCA at§ 15 (the economic loss 1s the mjury which

completes the tort in New Mexico). All this occurring in New Mexico, the place

Ll e vrr 1o B e < Tt o 1A L 11T G T AT
of the wrong 1s New Mexico and this court should assert junsdiction over

Issue No. 2: Defendani/Appellee’s svstematic and continuous contacts
with the State of New Mexice render him subject to general personal
Jurisdiction.

7 ~

The Dastrict found that Defendant/ Appeliee did not maintain continuou

¥

er him suoieCt o Qen@raf

C.L.

SVst stemic contacts with New Mexico suificient to ren

NOTG Tinmadicrtinm in Neow Mevien (BPR OONII0 €Yy To oA+ 1.
personal jurisdiction in New Mexico. (RP 000329, 92). In addition to all the

. 1

contacts that support specific personal jurisdiction, there are additional contacts

e

that support general personal jurisdicnion. Defendant Appellee holds a medical

license from the state of New Mexico. (RP 000111, €2). He had a website that was



designed to attract patients from New Mexico by listing Defendant/ Appeliee as a

e By

4 .

doctor licensed in New Mexico and contained New Mexico patient tesumonials.
P 000163 - 600166) Of the ten patient testimonials on his website, five. or fiftv

percent (50%). were from New Mexico patients. (RP 000163 - 000

fomam—y

L5
00}

o

Defendant/Appellee also published a bool, calied “The Business of Surgery™

(D

which is available in New Mexico (excerpts at RP 000157 — 000162 and he owns
property in the State of New Mexico. (RP 000167 —000180)

New Mexico courts have previously held these types of contacts sufficient w0

court found that it had jurisdiction over an entire Texas hospital because the
hospital had intenvonally initiated commercial acuvites in New Mexico f

purpose of realizing pecuniary gain by adverusing in New Mexico. 2000-NMCA-

082, at €22. The Zavala court, at 2007-NMCA-149 €272, cited Presbvierian

Universitv Hosp. v. & L 337 Md. 341,550, 654 AL 2d 1324, 1529 (1995}, n
which Marvland found jurisdiction over a Pennsyivania hospital. One of the

defining factors in Wilson was that the Pennsylvania hospital had successfully

’;3

sought 10 have the State of Marviand designate it as an approved liver-transpla
center for Marviand patients; thus, a Marvland patient seeking the benefit of a liver

transplant was obliged to go to Pennsvivania. 1d.. 337 Md. At 335,654 A, 2d at

—t
2
(2
U



Defendant/ Appellee’s arrangement with Presbyterian went far bevond
simple advertising, securing for him a virtual guarantee of New Mexico patient
referrals. If simple advertising justified a finding of personal jurisdiction in
Cronin. Defendant/Appellee’s arrangement, which required New Mexico residents
seeking necessary treatment to see him if they wanted their insurance to cover their

medical costs, certainly justifies the exercise of personal jurisdiction here. See Id.

at 116 (law favors a finding of personal jurisdiction when patient would not have
1 o~

sought out-of-state medical care but for solicitation of New Mexico patients)

(citing Kathrein v. Parkview Meadows. Inc., 102 N.M. 75, 77. 691 P. 2d 46

L)

. 464

(1984)).

The present case 15 more closely analogous to Wilson and Cubbage: 1n all

- o

three cases, a background deal with the defendant obliged the eventual plaintiff to

o

leave his own home state for medically necessarv treatment. In Wilson, the deal

o 1

justified exercise of personal jurisdiction over the Pennsvlvania defendant in

Marvland: here. 1t justifies personal jurisdiction over Defendant/ Appeliee. Id. at
337 Md. at 361, 634 A.2d at 1335, Defendant/Appeliee attempts to counter this

clear precedent by asserting that he did not advertise in New Mexico or “solicit”

patients here. (RP 000118, 96). The pleaded

Pty

acts demonstrate otherwise because

the agreement itself is a form of direct solicitauon. See Wilson, 337 Md. At

LAy
tn

654 A2datll

7y

~
20,

L2
I
tad



Defendant/Appellee’s website also demonstrates his continuous contacts and

focused targeting of New Mexico patients. In Silver v. Brown, 383 Fed. Appx.
723,730, (10th Cir. 2010), the Tenth circuit considered this “targeting™ question
and found the website adequate contact to support a finding of specific personal
jurisdicuon. Id. Although the Jower court had considered significant that the site
was available to any internet user and that only a small percentage of all internet
users were in New Mexico, the Tenth Circuit overturned that decision, noting that
the analysis disregarded “the ubiquitous nature of search engines.” Id. Through
such search engines. the court reasoned, the individuals for whom the website's
content was most significant were the same individuals who were most likely to

find 1t, and therefore found the website adequate contact to support a findin

af cof
specific personal jurisdiction. d.
Defendant/Appellee attempts to discredit the website as a contact by relving
on Zavale v. El Paso Countv Hospital District. which noted that establishment of a
passive website was not sufficient to support general personal jurisdiction abser

some showing that the website targeted New Mexico. 2007-NMCA-149, €20, 143
N.M. 36, 172 P. 3d (2007). Plainuft' Appellant 1s also aware that in Sublett v.
Wallin, this Court held that in order to determine personal jurisdiction based on a

website. that website needs to be interactive. 2004 NMCA 089, € 23, 136 N.\

oy

D

3

TY 1

102, 110,94 P.3d 845, 853, However, the circumstances in this case are

s
L

020



distinguishable. In Subjett. the plaintff found a local franchise of a national chain
through a feature on the national chain’s website that allowed vou to locate a local

franchise. Sublett, 2004 NMCA at 9 30. 136 N

h

cat 110, 94 P.3d at 833, Further.
this was the onlv potential contact that the national chain had with the State of New
Mexico and there was no indication that the national chain had anv pecuniary gain
from plaintff s use of their website to find a local franchise dealer. Sublett. 2004
NMCA at €32, 136 N.M. at 110, 94 P.5d at 853, In this case, the website 18 not the
website of a national chain, but the direct website for Defendant/Appelles. The

website 1s targeted to a New Mexico audience as it contains reference to

f\)

Defendant/Appellee’s New Mexico license (RP 000163 ) and includes 10

testimonials of patients, 5 of which are New

X

Mexico residents. (RP 000163 —
000166). In addition, the website encourages viewers to submit their own
estmony (RP 000166) or to view additional testimonials “posted by Dr. Frezza's
patients on ObesityHelp.com™. (RP 000166). This 1s strikingly different than the
website 1in Sublett that simply provided & name. address and t teiephone number of

the local franchise dealer. Sublett. 2004 NM

(w
E>
£
e
'J)
CD
r ! )
[N

_,,
L?“
r"f
[

0, 94

L,)
[N

~

at 833. Zavala's reference to passive websites without any showing that they
targeted New Mexico actually supports Plaintiff/ Appellant, because under Silver v.

Brown. Defendant/Appellee’s website does in fact target New Mexico. Thus. even

under the standard Defendant/ Appeliee argues, his website supports personal



jurisdiction in New Mexico. Although Defendant/Appellee’s website is in fact

i)

accessible to anyone with an internet connection. this 1s simply the nature of the

[

internet. It is not who could access the site, but who is most likely to—here,
patients considering surgery by Defendant/Appellee. In addition. Plainuff
Appellant here uses the website not as the sole contact with the state. but as one of

many contacts which combined subject Defendant/ Appellee to general jurisdiction

Finally. Defendant/ Appellee has had svstematic and continuous contacts in
two other important ways. First, he and his wife own several pieces of real
property in New Mexico. and thus he purposefully availed himself of the
protections and benefits of New Mexico law by purchasing land here and making
some use of that land. (RP 0000167 - 000180). Only becauss
Plaintiff/ Appellant’s cause of action 1s not directly related to this land is there even

a question about jurisdiction. See Rogers v. 5-Star Management. Inc., 946 T,

Supp. 907, 911 (D.N.M. 1996 (disagreeing with the contention that possession of

fows

real property within the state “invariably” conferred personal jurisdiction).
However, Defendant/Appellee’s purchase and possession of land is one more
factor supporting a finding of systematic and continuous contacts. In addition.

Defendant/Appeliee published a book that 1s available for purchase in New

Mexico. (Excepts at RP 000157 = 000162). Undoubtedly, Defendant/ Appeliee



expects the State of New Mexico to protect his copyright with regard to his
publication and has a plan for the commercial success of his book and its
distribution in New Mexico. Such a plan is sufficient for general jurisdiction to

ttach to Defendant/Appellant. See Beh v. Ostergard. 637 F.Supp 173. 178

4

D.N.M. 1987) (stating in dicta that if the defendant had a plan to disuibute his

Pt e

publication within New Mexico, that would be sufficient for jurisdiction).

Defendant/Appeliee relied upon dicta in Tercero v. Roman Catholic cese
of Norwich. for the proposition that these contacts should not be considered by the

court to establish jurisdiction to the extent they occurred after the surgery that
injured Plaintff/Appeliant. 2002 NMSC 018,99, 132 N.M. 312.317.48 P.3d 50,

35 (citing Doe v. Roman Catholic Diocese of Boise. Inc.. 121 N.M. 738, 742, 918

P.2d 17,22 (Ct.App. 1996) (citing Steel v. United States, 815 F.2d 1545, 1549 Ch

L A

Cir. 1987))). Ultimately, Steel v. United Staies discussed the timeliness of the

~

contacts only in the context of specific jurisdiction and therefore. all contacts listed

bl

herein. whether occurring before and afier the surgery are properly considered for
the purpose of general jurisdiction over Defendant/ Appellee. Steel. 813 F.2d 1545

1349 (9™ Cir.App. 1987).
Importantly. all of these factors—the commercial arrangement with

Presbyterian. licensure in New Mexico. the we bsite, the ownership of land. his

book and the journeys to New Mexico—must be considered together. Although

(4]



the court will assess each in turn., the combinaton of a number of individually
insufficient contacts can support a finding of personal jurisdiction. Zavala, 2007-

NMCA-149, 916. Here. each of these individual facts are adequate to establish

personal jurisdiction over Defendant/ Appellee. Considered together. however,
they leave no doubt: Defendant/ Appeliee 1s subject to personal jurisdiction in New
Mexico

Issue No. 3: The district court erred by concluding that exercising
personal jurisdiction over Defendant/Appellee Frezza in New Mexico
would violate traditional notions of fair play and substantial justice.

The district court found that exercising personal jurisdiction over Appeliee

Qo

ol o

in New Mexico would violate traditional notions of fair play and substantial justice

SN

because many of the impeortant witnesses reside in T . (RP 000229 - 000322

u)
.

When. as here, minimum contacts are adeguate to establish personal
jurisdiction, a determination must be made whether the exercise of such

jurisdiction would offend “traditional notions of fair play and substantial justice

Zavala v. El Paso County Hospital District. 2007-NMCA-149, €12, 143 N.M. 36.

172 P.53d 173 (2007). “This determination 1s made by balancing five factors: the
burden on the defendant. New Mexico’s interest, the plaintiff s interest, the interest
in an efficient judicial system. and the interest in promoting public policy.” Id. In
Sproul. the court reviewed each of these five factors and held that a Chinese

manufacturer was subject to jurisdiction in New Mexico courts as the burden on



the defendant in defending a case 1n a foreign jurisdiction was slight in comparison
to the New Mexico plainuff s and the State’s interest in obtaining relief. Sproul.
2012 NMCA at€37. The Plamuff in Sprou! argued that this state has a clear
interest in resolving claims arising from injuries occurring within New Mexico. Id.
In this case. each of these five factors weighs in favor of personal jurisdiction.
First, comparing the Plainuff/Appellant’s interest with the burden on the
Defendant/ Appellee weighs in favor of a finding of personal jurisdiction over
Defendant/Appeliee. The burden imposed on Defendant/Appellee in defending a

lawsuit in New Mexico 1s no greater than the burden on Plaintiff/ Appellant if she

were forced to prosecute this action in Texas or elsewhere. Burger King. 471 U.S.

at 474,105 S.Ct. at 2183; Silver v. Brown. 283 Fed. Appx. 723, 722 (10th Cir.

traveled here many times. However, if Plaintiff’ Appeliant were forced to litigate
elsewhere against Defendant/Appellee, she would have 1o prosecute two lawsuits.
because her suit against Presbyterian, Defendant/Appellee’s business partner in tl
venture that led to this suit would have to remain in New Mexico. These factors
support personal jurisdiction of Defendant/ Appeliee.

New Mexico's interest and public policy considerations mav also be
analvzed together. In Cubbage. the court determined that the State of California

had a manifest interest in protecting its citizens against the tortious injury of health



care providers who solicit and derive a substantial number of patients and revenue
from the state. 744 F.2d at 671, Her fendant/Appeliee injured New Mexico

citizens pursuant to an arrangement with a New Mexico insurance provider that

js

required Plainuff’Appeliant leave the state for necessary medical treatment. Asa

matter of public policy, New Mexico has a very active interest where New Mexico

T
i

residents are being required 10 go to Texas for medical treatment pursuant to the

1

tate’s contract with Presbyterian. Where that surgeon has caused significan

mnjury to numerous New Mexico citizens. including the state’s own emplovees. but

e

elies on the protection of Texas law to hide from liability, the public policv of

ot

New Mexico is directly implicared and supports a finding of personal jurisdiction

herz, permitting the New Mexico citizen who was directly injured to seek redress

Finally. the interest in an efficient judicial system will also be best served

through assertion of jurisdiction over Defsndant/ Appellee thus retaining one action

in New Mexico rather than one here and one in Texas or elsewhere. See Zavala v

£l Paso Countv Hospital District, 2007-NMCA-149, € 33 143 N.M. 36, 47. 172

P.3d 173, 184 (2007) (stating 1n dicta that it was more efficient for defendants to be
sued in a single lawsuit). There 1s the obvious burden of having two suits. The
district court was concerned over the location of the witnesses including the

healthcare provider who subseguently treated Plaintiff’ Appellant. (RP 000330,



5 1

€3). The district court failed to acknowledge that the subsequent healthcare
provider is the expert witness for the Plaintiffl Appellant and his tesumony at trial
in New Mexico has already been confirmed. In addition, in the remaining suit
against Defendant Presbyterian, Defendant Presbyterian will require virtually the
same witnesses as any against Defendant' Appellee. The burden on
Defendant/Appeliee 1s significantly less than the district court understood.
Together, evaluation of these factors demonstrates that fair play and
substantial justice will best be served by the exercise of personal jurisdiction over
Defendant/Appellee in New Mexico. Defendant/Appellee voluntarilv made an

arrangement with Presbyterian, through which he effectively compelled New

Mexico citizens 10 €0

e

to Texas for treatment. Now, having mjured those patients
and collected his fees, he claims that Plaintiff/ Appellant’s suit against him in New

Mexico 1s not fair—because afier all. he made the Plaintiff/ Appeliant come to

]

exas for the surgery. Permitting Defendant Appellee to slip away without

consequence for the scheme he set up would violate both public policy and justice

\.LV\/

1 P

nd could not be called “fair play™ or “substantial justice.” Denving jurisdiction

o

over Defendant/ Appellee would, as a matter of policy, establish that foreign

surgeons or hospitals are free to establish agreements whereby New Mexico

citizens are required to ieave their home state for necessary medical treatment, but

29



are barred from recourse for injurv—-because they had left their home state. Such a
result would be unjust:

“Where individuals purposelv derive benefit from their
Interstate actuvines. it may well be unfair to allow them to escape
having to account 1n other States for the consequences that arise
nroximatelv from such acuvites; the Due Process Clause mayv not
readilv be wielded as a territorial s JMQ 10 avoid interstate obligations
that have been voluntarily assumed.” Burger King, 471, U.S. at 474,
105 S.Croat 2183,

Issue No. 4: The trial court erred by allowing Appellee to rely upon the

Specialry Servv es Agreement between Texas Tech Physicians

Associates and Presbyterian and concluding that because Appeliee was

not a party to that Agreement, it cannor be considered as a basis to

assert jurisdiction over Appellec in New Mexico.

There should be no doubt that Defendant/Appeliant had an arrangement with

Defendant Presbyterian under which Defendant |
Mexico patients to Defendant/Appellee. When the terms of the agreement are

unambiguous, the court may only apply the provisions of the contract as written

and their meaning is a question of law. Carishere Mot Co.. v. State of NM.,

f—
.
[N

—y

WN.M. 247,251, 841 P.2d 288, 291 (Ct. App. 1993} (crtations omitted). An

i

individual can be bound be the terms of the contract even if he 1s not a party 1o that

contract where the terms of the contract benafit the individual. Chandler-McPhai!

[< 31N

v. Duffev, 194 P. 3d 434, (Colo. App. 2008) (doctor held bound by the terms of an

agreement between his practice group and an insurer even when not a signatory

L
£~



because doctor benefitted from the agreement in the form of additional clients
provided through the agreement).

The terms of the agreement here are clear and unambiguous and clarify that
Defendant was a party and bound by all the terms therein. Bv his own admission.
Defendant/Appellee was a “participating provider” pursuant to the terms of an
agreement with Defendant Presbyterian (RP 000111, ¢ 4), he submitted an
application to qualify for this status (RP 000111. 9 35}, and he secured New Mexico

patients through the arrangement (RP 000111, € 6). The term “participating

provider” as used by Defendant/Appelle [
. (R SP 000012 — 000059,
€ 1.12)." Under the agreement _ are subject to and bound by all the

terms of the Agreement. In this regard. the agreement states:

... (RPSP 000012 -SP
000059, pg. 3.9 1.12 and pg. 6. 9 Z.2) (emphasis added).

Even the Managing Director of Provider-Pavor Relations for TTPA

submitted an affidavit that specifically states that Defendant/ Appellee was subject

- For all other categories of providers. the contract specifically stares
. (RP SP 00012 — 000059, 9 1.22 (defining Plan Phvsician as
j: ¢ 1.24 (defining a Plan Primarv Care Provider

{defining a Plan Provider as

|3
—



to the agreement. (RP SP 000006, §2. last sentence). The unambiguous terms of
the agreement demonstrate that Defendant/Appellee is bound by. and therefore a
party to, the agreement with Defendant Presbvterian.

The agreement further clarifies that Defendant/ Appellee should reasonablyv

have anticipated being haled into New Mexico courts. It defines the service area as

‘I " SP 000012 — 000039, pe. 5. % 1.37) and refers to
e, o oo

.7 (RP SP 000012

— 000039, pe. 17, 99.4)

SP 000012 - 000039, pg. 18,9 9.7).

> (RP SP 000012 — 000039, pe. 19, €9.12)



" (RP Sp 000012 — 000039,

L}
)
LAy

As a party bound to all the terms of the agreement. Defendant/ Appeliee

should reasonably have anticipated being brought to New Mexico courts for any

See Alto Eldorado P rship

M. 607,619,124 P.3d 383, 597 (stating

h

{22

that they could not fathom how the defendant could subject itself to the jurisdiction
of a state agency and not reasonably anticipate being haled into court in New

Mexico): see also Cubbage. 744 F.2d at 66& (holding that defendants subjected

Vvi

themselves to the jurisdiction by placing themselves within the statutory
safeguards provided health care providers seeking to settie grievances under z state
sponsored plan). That he contracted with Defendant Presbyterian through his

group practice rather than individually does not defeat personal jurisdiction. The

contract itself ciearly supports jurisdiction.

Issue No. 50 Did the trial court err by not a¢llowing Appellant to
C{}iu’ébéC{f}iﬁ‘!SfZiCz!(?ﬁ&f discovery?

The district court denied Plaintiff/ Appellant’s request for jurisdictional

~ —~ 4
I3

sed on the uming of the request. Courts s

)
7]
e
s
-t
W

A
o
;X)

full record. Although Plamntff Appellant recognizes the well-settled law that

requires any request for jurisdictional discovery to be brought before the court

a2
142



before a ruling on a motion to dismiss on jurisdictional grounds, this case presents
extenuating and unusual circumstances that necessitate a deviation. Sun Countrv

Savings Bank of NM, FSB. v. McDowell, 108 N.M. 528, 775 P.2d 730 (1989).

Prior to the Defendant/Appeliee’s submission of the agreement under seal.

Plainuff Appellant had already defeated a stmilar motion to dismiss for lack of

personal jurisdiction in the related case of Kimberly Montano v. Eldo Frezza

M.D. and Lovelace. COA No. 32.405. There, the contract was never lodged but
the district court determined that there were sufficient minimum contacts for

'’

personal jurisdiction over Defendant/Appeliee. Plaintiff/Appellant had no reason
to believe that this district court would view the contacts any differently than the
previous court or would rule any differently. Finally. there continues to be
another case against Defendant/Appeliee and Defendant Presbvterian, Susan
Method v. Eldo Frezza. M.D. and Presbvterian, D-202-CV-2012-0291 in which

5

Plaintiff/ Appellant will be able to obtain jurisdictional discovery from

T

Defendant/ Appellee. For these reasons. Plamtiff/ Appellant requests tl
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alternative to ruling on the merits, this matter be remanded for jurisdictiona
discovery.

CONCLUSION AND RELIEF REQUESTED

~
o e

Plaintiff’ Appellant’s cause of action arises from both the transaction of

i

")
HEN



therefore, New Mexico's long arm statute 1s satisfied. and this Court has personal
jurisdiction over Defendant/Appellee Frezza. Under the standard appropriate for
analysis of the question at this stage. Plaintiff Appeliant has met his burden of
establishing a prima facie case that Defendant/Appellee has minimum contacts
with the state of New Mexico and that the constitutional requirements of due

4

process are met. This court should overturn the decision of the district court and

o
O

hold that Defendant/Appellee is subject to specific personal jurisdiction in the state
of New Mexico.
In the alternative, this Court should remand this case for the conduct of
jurisdictional discovery. The unigue posture of this case jusufies an exception to
the general rule that a request for jurisdictional discovery should precede the
district court’s ruling. Because of the other cases pending, this Court will
ultimately decide the question of personal jurisdiction with the benefit of

jurisdictional discovery about Defendant/Appelles and Texas Tech Physicians

Associates. 1t should have the benefit of such discovery here as well.
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Respectfully submitted,

JONES, SNEAD, WERTHEIM
& CLIFFORD, P.A.
Attorneys for Plaintiff
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JERRY TODD WERTHEIM
ROXIE P. RAWLS De SANTIAGO
SAMUEL C. WOLF

ELIZABETH C. CLIFFORD

P.O. Box 2228

Santa Fe, New Mexico 87504-2228
(505)982-0011
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foregoing Plaintiff-Appellant’s Brief in Chief was served by first-class mail,
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William P. Slattery

Dana S. Hardy

Zachary T. Taylor

Hinkle, Hensley, Shanor & Martin, LLP
P.O. Box 2068

Santa Fe, New Mexico 87504

Remo Gay

Melissa Brown

Brown & Gay, P.C.
3810 Osuna NE #1
Albuguerque, NM 87109
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