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Oral argument is requested in this matter
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ARGUMENT

Introduction:

Decedent’s sister urges this Court to consider the Australian de

facto relationship between petitioner and decedent as something less

than a marriage entitled to recognition in New Mexico. In so doing

she has misstated Australian law and ignored the public nature of the

Australian relationship.

The defacto spousal relationship is an exclusive relationship

Contrary to the Personal Representative’s assertions, the de

facto spousal relationship is an exclusive relationship under the laws

of New South Wales. The “de facto spouse, in relation to a person

dying wholly or partly intestate, means someone who (a) was the sole

partner in a de facto relationship with the person, and (b) was not a

partner in any other de ficto relationship.” Judgment in Dion v.

Rieser, New South Wales (Australia) Supreme Court [20101 NSWSC

50 (hereinafter referred to as the “Bryson Judgment”) at ¶ 8 [Citing

1999 amendments to the Property (Relationships) Act 1984, New

South Wales (Australia)1.
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The exclusivity of the relationship makes it more like a common

law marriage than some lesser relationship as urged by the

Respondent herein.

The defacto spousal relationship has a public aspect

Like a common law marriage, the de facto spousal relationship

has a public aspect in that one of the circumstances of the relationship

to be taken into account is the reputation and public aspect of the

relationship. Property (Relationships) Act 1984, New South Wales

(Australia) at §4(2)(i). As a part of the public and reputational aspect

of the relationship considered in Dion v. Rieser, Judge Bryson found

that decedent applied for an Australian permanent residence visa in

1997 and listed his marital status as “de facto/common law.” Bryson

Judgment at ¶ 61. Judge Bryson states: “He named Ms. Dion as his

spouse [Citation omittedj” Id.

The foregoing demonstrates that Mr. Rieser publicly identified

himself as the spouse of Ms. Dion. That fact is one of many upon

which the Supreme Court of New South Wales relied in determining

that Ms. Dion was the de facto spouse of the late Richard Davis

Rieser. The defacto spousal relationship between Ms. Dion and Mr.

Rieser has all of the indicia of a common law marriage and should be
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recognized by the courts of New Mexico in the same manner they

have recognized common law marriages lawfully entered into in other

states.

CONCLUSION

For the reasons set forth herein and in Petitioner-Appellant’s

Brief in Chief the Australian de facto spousal relationship of

Petitioner and decedent should be accorded recognition in New

Mexico, and Petitioner should have priority for appointment as

personal representative of decedent’s estate.

Because of the many policy issues inherent in this matter, oral

argument would be helpful.
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